HIGHLIGHTS
OF THIS ISSUE

These synopses are intended only as aids to the reader in
identifying the subject matter covered. They may not be relied
upon as authoritative interpretations.

INCOME TAX

Rev. Rul. 97-1, page 10.

Federal rates; adjusted federal rates; adjusted fed-
eral long-term rate, and the long-term exempt rate.
For purposes of sections 1274, 1288, 382, and other
sections of the Code, tables set forth the rates for
January 1997.

Rev. Rul. 97-2, page 8.

Insurance companies; interest rate tables. Prevailing
state assumed interest rates are provided for the
determination of reserves under section 807 of the
Code for contracts issued in 1996 and 1997. Rev. Rul.
92-19 supplemented in part.

Rev. Rul. 97-3, page 5.

SBA guaranteed payment rights; participating securi-
ties. The Small Business Administration (SBA) is the
primary obligor of the guaranteed payment rights that
are created under its participating security program and
investors in those rights are treated as owning SBA
debt.

T.D. 8697, page 11.

Final regulations under section 7701 of the Code
classify certain business organizations under an elective
regime.

Notice 97-1, page 22.

Revenue rulings and revenue procedures under T.D.
8697 obsoleted. Revenue rulings and revenue proce-
dures that use the prior classification regulations to
differentiate between partnerships and associations are
obsolete to the extent that they rely on those prior
regulations.

Notice 97-4, page 24.

S corporation subsidiaries. This notice requests com-
ments concerning issues raised by section 1308 of the
Small Business Job Protection Act of 1996 which
permits an S corporation (1) to own 80 percent or more

Finding Lists begin on page 63.
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of the stock of a C corporation, and (2) to elect to own a
qualified subchapter S subsidiary (QSSS). This notice
also provides temporary guidance on the manner in
which a QSSS election must be made and the effective
date of the election.

Notice 97-5, page 25.

Electing small business corporations and banks. This
notice provides guidance on the effect of the qualified
subchapter S subsidiary (QSSS) election under section
1361(b)(3) on banks affiliated with nonbanks; the appli-
cation of the S corporation passive investment income
rule of section 1362(d)(3); the application of the interest
expense disallowance rules of section 265; and an
automatic change in method of accounting for bad debts.

EMPLOYEE PLANS

Rev. Proc. 97-9, page 55.

Cash or deferred arrangements; amendments;
SIMPLEs. This procedure describes how an employer
that maintains a qualified cash or deferred arrangement
may make the necessary amendment for its qualified
cash or deferred arrangement to meet the provision for
a savings incentive match plan pursuant to section
1422 of the Small Business Job Protection Act of 1996.

Announcement 97-2, page 62.

Schedule Q; determination letter requests; section
401(a)(26). The instructions for completing Schedule Q
for plan years beginning after December 31, 1996, are
being changed.

Notice 97-2, page 22.

Cash or deferred arrangements; nondiscrimination.
With respect to cash or deferred arrangements, the notice
gives transitional relief for certain nondiscrimination tests
for the 1997 plan year and describes methods for the
determination and distribution of excess contributions.

(Continued on page 4)



HIGHLIGHTS
OF THIS ISSUE—Continued

EMPLOYEE PLANS—Continued

Notice 97-6, page 26.

Questions and answers; SIMPLE IRAs. A notice, in
question and answer format, pertaining to simple IRAs
described in section 408(p) of the Code as added by the
Small Business Job Protection Act of 1996, is set forth.

Notice 97-10, page 41.

Spousal consent; qualified joint and survivor annu-
ities, etc.; sample language. The Service has devel-
oped sample language for inclusion in a form providing
spousal consent to a participant’s election to waive a
gualified joint and survivor annuity or a qualified preretire-
ment survivor annuity, in accordance with section 1457 of
the Small Business Job Protection Act of 1996.

Notice 97-11, page 49.

Qualified domestic relations orders; sample lan-
guage. The Service has developed sample language for
qualified domestic relations orders within the meaning of
section 414(p) of the Code in accordance with section
1457 of the Small Business Job Protection Act of 1996.

ADMINISTRATIVE

Rev. Proc. 97-10, page 59.

Change in computing depreciation for retail motor
fuels outlets. This procedure is provided for making the
election under section 1120 of the Small Business Job

Protection Act of 1996 to treat retail motor fuels outlets
placed in service before August 20, 1996, as 15-year
property under section 168 of the Code. Rev. Proc.
92-20 modified.

Notice 97-9, page 35.

Adoption assistance. This notice provides general guid-
ance concerning the tax credit under section 23 for
“qualified adoption expenses” paid or incurred by an
individual and the exclusion from gross income under
section 137 for amounts paid or expenses incurred by
an employer for “qualified adoption expenses” under an
adoption assistance program.

Announcement 97-1, page 62.

Extension of test of mediation procedure for appeals.
This announcement extends the test of the mediation
procedure set forth in Announcement 95-86, 1995-44
I.R.B. 27, for an additional one-year period beginning on
January 13, 1997. The procedure will allow taxpayers,
whose cases are not docketed in any court and already
in the Appeals administrative process, to request media-
tion as a dispute resolution technique.

Announcement 97-3, page 62.

A list is provided of organizations that no longer qualify
as organizations to which contributions are deductible
under section 170 of the Code.



Mission of the Service

The purpose of the Internal Revenue Service is to
collect the proper amount of tax revenue at the least
cost; serve the public by continually improving the

Statement of Principles
of Internal Revenue
Tax Administration

The function of the Internal Revenue Service is to
administer the Internal Revenue Code. Tax policy
for raising revenue is determined by Congress.

With this in mind, it is the duty of the Service to
carry out that policy by correctly applying the laws
enacted by Congress; to determine the reasonable
meaning of various Code provisions in light of the
Congressional purpose in enacting them; and to
perform this work in a fair and impartial manner,
with neither a government nor a taxpayer point of view.

At the heart of administration is interpretation of the
Code. It is the responsibility of each person in the
Service, charged with the duty of interpreting the
law, to try to find the true meaning of the statutory
provision and not to adopt a strained construction in
the belief that he or she is “protecting the revenue.”
The revenue is properly protected only when we as-
certain and apply the true meaning of the statute.

quality of our products and services; and perform in a
manner warranting the highest degree of public
confidence in our integrity, efficiency and fairness.

The Service also has the responsibility of applying
and administering the law in a reasonable,
practical manner. Issues should only be raised by
examining officers when they have merit, never
arbitrarily or for trading purposes. At the same
time, the examining officer should never hesitate
to raise a meritorious issue. It is also important
that care be exercised not to raise an issue or to
ask a court to adopt a position inconsistent with
an established Service position.

Administration should be both reasonable and
vigorous. It should be conducted with as little
delay as possible and with great courtesy and
considerateness. It should never try to overreach,
and should be reasonable within the bounds of law
and sound administration. It should, however, be
vigorous in requiring compliance with law and it
should be relentless in its attack on unreal tax
devices and fraud.



Introduction

The Internal Revenue Bulletin is the authoritative instru-
ment of the Commissioner of Internal Revenue for
announcing official rulings and procedures of the Inter-
nal Revenue Service and for publishing Treasury Deci-
sions, Executive Orders, Tax Conventions, legislation,
court decisions, and other items of general interest. It is
published weekly and may be obtained from the Superin-
tendent of Documents on a subscription basis. Bulletin
contents of a permanent nature are consolidated semi-
annually into Cumulative Bulletins, which are sold on a
single-copy basis.

It is the policy of the Service to publish in the Bulletin all
substantive rulings necessary to promote a uniform
application of the tax laws, including all rulings that
supersede, revoke, modify, or amend any of those
previously published in the Bulletin. All published rulings
apply retroactively unless otherwise indicated. Proce-
dures relating solely to matters of internal management
are not published; however, statements of internal
practices and procedures that affect the rights and
duties of taxpayers are published.

Revenue rulings represent the conclusions of the Ser-
vice on the application of the law to the pivotal facts
stated in the revenue ruling. In those based on positions
taken in rulings to taxpayers or technical advice to
Service field offices, identifying details and information
of a confidential nature are deleted to prevent unwar-
ranted invasions of privacy and to comply with statutory
requirements.

Rulings and procedures reported in the Bulletin do not
have the force and effect of Treasury Department
Regulations, but they may be used as precedents.
Unpublished rulings will not be relied on, used, or cited
as precedents by Service personnel in the disposition of
other cases. In applying published rulings and proce-
dures, the effect of subsequent legislation, regulations,

court decisions, rulings, and procedures must be consid-
ered, and Service personnel and others concerned are
cautioned against reaching the same conclusions in
other cases unless the facts and circumstances are
substantially the same.

The Bulletin is divided into four parts as follows:

Part 1.—1986 Code.
This part includes rulings and decisions based on
provisions of the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows:
Subpart A, Tax Conventions, and Subpart B, Legislation
and Related Committee Reports.

Part Ill.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to
these subjects are contained in the other Parts and
Subparts. Also included in this part are Bank Secrecy
Act Administrative Rulings. Bank Secrecy Act Administra-
tive Rulings are issued by the Department of the
Treasury’s Office of the Assistant Secretary (Enforce-
ment).

Part IV.—Items of General Interest.

With the exception of the Notice of Proposed Rulemak-
ing and the disbarment and suspension list included in
this part, none of these announcements are consoli-
dated in the Cumulative Bulletins.

The first Bulletin for each month includes an index for
the matters published during the preceding month.
These monthly indexes are cumulated on a quarterly and
semiannual basis, and are published in the first Bulletin
of the succeeding quarterly and semi-annual period,
respectively.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents U.S. Government Printing Office, Washington, D.C. 20402.



Part I. Rulings and Decisions Under the Internal Revenue Code of 1986

Section 42.—Low-Income Housing ments) and priority distributions thatin quarterly installments rather than an-
Credit equal a fixed percentage of thenually. 15 U.S.C. § 683(g) (1994).
The adjusted applicable federal short-term, migunreturned capi'gal (Prioritized Pay-Thus, if a SBIC’s profi_ts are so low that
term, and long-term rates are set forth for thdN€NtS). Redemption Payments have tthe SBIC has no obligation to make a
month of January 1997. See Rev. Rul. 97-1, pagbe made by the final due date, which irPrioritized Payment, the SBA neverthe-
10. most cases, is approximately 10 yearkess has to pay, in quarterly installments,
from the day the participating security isthe amount that would be owed if the
issued. Before the final due date, &BIC’s profits were unlimited. Making a
SBIC may make Redemption Paymentpayment in this case does not entitle the
at its discretion, or may be required toSBA to seek immediate restitution from
make Redemption Payments for reasorthe SBIC. Instead, the SBA has to
If a taxpayer elects to treat a retail motor fuelssuch as its insolvency. Prioritized Pay+ecover the payment from whatever fu-
%f'e;gacfod g:tSefrg'rcigrifol;gnA“%‘ftrggé tliggﬂo"’;?nents are scheduled to be made at leastre Prioritized Payments the SBIC may

regﬁlar tgx ppu?lposes, hopw ig thep depreciatiorﬂannua”y' but are due _Or_]ly to th? extengenerate. .
computed for alternative minimum taxable incomethat the SBIC has sufficient profits. Any The Payment Guarantee also obligates
purposes? See Rev. Proc. 97-10, page 59. scheduled amount that goes unpaid athe SBA to pay any shortfall in a pool's
cumulates. Every participating securityRedemption Payments. The SBA, there-
) i also entitles the SBA to receive a porfore, has to make up any Redemption
Section 61.—Gross Income Defined  {jon of the SBIC's remaining profits Payment that a SBIC fails to pay on the
26 C.FR. 1.61-1: Gross Income. (Also §§ 851(Profit Participation Payments) andfinal due date or cannot pay when
856, 895, 7701; 1.851-2, 1.856-2, 1.895-lgives the SBA the right to bar anyforced to redeem a participating security
301.7701-13A.) changes affecting its interests. (for instance, in the case of insolvency
SBA guaranteed payment rights; par- Once every quarter, the SBA acquire®r commencement of receivership pro-
ticipating securities. The Small Busi- NeW participating securities and asceedings). Under these circumstances,
ness Administration (SBA) is the pri-S€mbles them into a pool to bethe right to receive the Redemption
mary obligor of the guaranteed paymengecuritized. Every security in a newlyPayment from the SBIC is released by
rights that are created under its particiformed pool has the same final due daténe trust in favor of the SBA.

pating security program and investors ifof making Redemption Payments and By the terms of the Payment Guaran-
those rights are treated as owning SBAIS€S the same percentage for calculatirige, the obligations of the SBA are

Section 56.—Adjustments in
Computing Alternative Minimum
Taxable Income

debt. Prioritized Payments. The percentagenconditional and must be performed
used to calculate the Prioritized Paydespite any legal or equitable defense.
Rev. Rul. 97-3 ments is established with reference td&cach time a new pool is created, the
current interest rates. SBA will reasonably expect to disburse
ISSUE To securitize a pool, the SBA assignsand not recover, during the pool’s first

. he Redemption Payments and Priorithree years, an amount exceeding 15
Bqu(i)r:efsesd?Arglr;i%)i(stprg':E) %S?E,Bli)tqﬁesgﬁ IIized Payments to a group of underwrit-percent of the Prioritized Payments that
mary obligor of certain guaranteed pay_ers and simultaneously enters into avould be due on the participating secu-
; 2 guarantee relating to the assigned payities in the pool if Prioritized Payments
ment rights that are created under |’[%1 ts (the P t G t Alhad to b d dl £ i ial
participating security program? nents (the Payment Guarantee). ad to be made regardless of financia
rights in the participating securities,condition and were paid in quarterly
FACTS other than the Redemption Paymentsistallments rather than annually. The
and Prioritized Payments, are retainefPayment Guarantee cannot be trans-
The SBA is an independent agency oby the SBA, and the SBA has no dutyferred separately from the rights to the
the United States. Its activities includeto exercise them for anyone else’s benRedemption Payments and Prioritized
regulating and providing financial assis-efit. The underwriters transfer the asPayments.
tance to small business investment consigned payments and the Payment Guar- The trust that holds the Payment
panies (SBICs), which furnish ventureantee to a trust. In exchange, the&Suarantee and the rights to the Redemp-
capital to small business concerns. Onanderwriters receive a single class ofion Payments and Prioritized Payments
way SBICs raise money for investmentmarketable trust certificates that in formis authorized by statute, 15 U.S.C.
is by issuing participating securities toevidence beneficial ownership of the§ 687(a) (1994), and governed by an
the SBA. See 15 U.S.C. 8§ 683 and transferred assets. Proceeds from thagreement among the SBA, the SBAs
687() (1994). Participating securitiesunderwriters’ sale of the trust certificatedfiscal agent, and an independent trustee.
may take the form of preferred stock,are paid to the SBICs whose participatThese parties may amend the agreement
preferred limited partnership interests, oing securities make up the pool. without the consent of the certificate
similar instruments. 15 U.S.C. § 683(g) Under the Payment Guarantee, th&olders, provided the amendment does
(1994). SBA must disburse quarterly the amounhot adversely affect payments on the
Regardless of their form, or the rightsby which (1) the Prioritized Paymentscertificates.
they may provide under state and locainade by the SBICs and available to the In form, each trust certificate repre-
law, all participating securities share therust fall short of (2) the Prioritized sents a fractional undivided ownership
following characteristics. Every partici- Payments that would be due if Priori-interest in the transferred assets. The
pating security entitles the SBA to bothtized Payments had to be made regar®8BA guarantees (the Passthrough Guar-
a return of capital (Redemption Pay-less of financial condition and were paidantee) that the certificate holders will
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receive timely an amount equal to theirused for calculating the Prioritized Pay-the taxpayer (rather than the issuer) is
proportionate share of all amounts rements on each replacement security mustxpected to pay the instrument. Under
ceived by the trust. 15 U.S.C. § G8J) be no less than the percentage used feuch facts, the taxpayer may be, in
(1994). The Passthrough Guarantee isalculating the Prioritized Payments orsubstance, accepting primary (rather
enforceable regardless of the defensdhe redeeming security. than secondary) responsibility for the
available to the SBICs or the trustee. There are common situations in whichinstrument. Lang v. Commissioner32
Although the certificate holders can enthe SBA can benefit from using theB.T.A. 522 (1935);seeRev. Rul. 94-42,
force the Passthrough Guarantee, thesubstitution power. For example, if a1994-2 C.B. 15. As another example,
cannot enforce any obligation of thepool holds a 6 percent security that isunder the terms of a “guarantee” and
SBICs. Specifically, the certificate hold-about to be redeemed, the SBA camny related agreements, a taxpayer may
ers have no right to enforce the Priorireplace it with an 8 percent securityhave to pay regardless of any default on
tized Payments or Redemption Payfrom an older pool. Certificate holdersthe “guaranteed” instrument and may
ments, and the underlying SBICs owen the older pool, after receiving theenjoy beneficial ownership of the instru-
no duty to the certificate holders. Redemption Payment from the 6 percenient. Beneficial ownership may be evi-
The trustee has no duty or authoritysecurity, will no longer be entitled to denced by, among other things, a power
to enforce collection of the trust asset®rioritized Payments on the redeemeth the taxpayer to replace the instrument
other than the Payment Guarantee. Iramount. Certificate holders in the 6or to exercise for its own advantage any
stead, the SBA services (at its expensgjercent pool will receive Prioritized privileges inherent in the instrumeree
the Redemption Payments and PrioriPayments from the 8 percent securitySchoellkopf v. Commissione82 B.T.A.
tized Payments and has the sole right tbut only at a 6 percent rate. Conse88 (1935);cf. Rev. Rul. 77-137, 1977-1
take action and assert claims with requently, the exchange will advance theC.B. 178. Under such facts, the taxpayer
spect to the Redemption Payments angrmination of the older, higher interestmay be, in substance, issuing its own
Prioritized Payments. As servicer, therate pool, and allow the SBA to retainprimary obligation and using the “guar-
SBA can waive or agree to amend anyhe extra 2 percent of Prioritized Pay-anteed” instrument to secure that obliga-
term of any participating security; thosements that are not required to servicgion. Rev. Rul. 78-118, 1978-1 C.B.

modifications, however, cannot decreasthe 6 percent pool. 219; see Schoellkopf v. Commissioner
or defer the aggregate payments to the Different facts may support other char-
trust. No federal or state law may limit LAW acterizations. No single fact is conclu-

the exercise by the SBA of its owner- The economic substance of a transasive, and all aspects of a transaction
ship rights in the participating securitiestion generally governs its federal taxmust be considered to determine its
15 U.S.C. § 68I(e)(2) (1994). consequencesregory v. Helvering293  substance.

Because the SBA forms a new poolU.S. 465 (1935), XIV-1 C.B. 193. Af-
of participating securities each quarterfixing a label to an undertaking (for ANALYSIS
several pools may exist at any time. Thexxample, referring to an arrangement as .
SBA has the right (but not the obliga-a “guarantee”) does not alone decide its_ 1n€ trust holds a group of inseparable
tion) to replace Redemption PaymentgharacterSun Oil Co. v. Commissioner Mights consisting of the rights to the
and Prioritized Payments due on on&g2 F. 2d 258, 263 (3d Cir. 1977);Redemption Payments, the Prioritized
pool with Redemption Payments andDesterreich v. Commissione226 F. 2d Payments, and the amounts paid under
Prioritized Payments due on another798, 801-02 (9th Cir. 1955)Boulez v. the Payment Guarantee. Based on all of
Specifically, if the SBA believes a par- Commissioner83 T.C. 584, 591 (1984); the facts and circumstances, this group
ticipating security in a pool is about tosee also Commissioner v. P.G. Lake?f rights (the Guaranteed Payment
make a Redemption Payment, the SBAnc. 356 U.S. 260 (1958), 1958—1 c B Rights) constitutes, in substance, a pri-
can exchange the rights to all or part 0516. mary obligation of the SBA. It does not

that Redemption Payment (and related ) ¢ st ¢ represent an ownership interest in SBIC
Prioritized Payments) for the rights to guarantee ol an Instrument 1S asecurities backed by an SBA guarantee.

all or part of the Redemption Payment econdary and collateral promise to paymong the reasons for this conclusion
and Prioritized Payments due on particii€ amounts due under the instrument igre not only the differences between the
pating securities in other pools. the event the primary obligor (ordinarily payment obligations of the SBA and the

The SBA can exercise the right oftN€ iSsuer) defaultsZappo v. Commis- payment obligations of the SBICs but

substitution at anv time provided threeSioner 81 T.C. 87-88 (1983)Perry V. giso the continuing interest of the SBA
y P Commissiongr47 T.C. 159, 163 (1966). in the participating securities.

conditions are met. These conditions en-Eh C T h eri
sure an adequate match between th e Lommissioneér may recharacterze o payment obligations of the SBA

payments relinquished on a redeemin%ny. transaction that has the precedingy yhe SgiCs differ in that the SBA
security and the payments to be receivef!triPUtes in appearance but not in SUbg s 1o make payments even if the SBICS
in exchange from any ‘replacement’Stance.See Estate of Durkin v. Commis-y e not in default. A SBIC has to make
securities. First, the sum of the Redemp§'oner' 99 TC 061, 571 (1992)'. How 5 Prioritized Payment only if it has
tion Payments to be received with relN€ ransaction may be rechacterized deg icient profits, but the SBA must
spect to the replacement securities mu&ends on the facts, including the terMyig 50 an amount equivalent to that
equal the amount of the Redemptiorf! the ‘guarantee” and any related pjqriti;eq Payment in all events. Also,
Payment relinquished with respect to th@greements and th? cwcumst%r?ces eXISt- SBIC has to make Prioritized Pay-
redeeming security. Second, the final dud'd at the time the “guarantee” is made.onts only on an annual basis, but the
date for each replacement security must For example, at the time a taxpayelSBA must make payments quarterly.
be no later than the final due date for theguarantees” an instrument, the financesThese differences are more than a mat-
redeeming security. Third, the percentagef the issuer may be so precarious thaer of form. Each time a new pool is
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created, the SBA will reasonably expecDRAFTING INFORMATION Section 446.—General Rule for

to disburse and not recover, during the The brincioal author of this revenueMethOds of Accounting
pool’s first three years, an amount ex- P P

- o ~"ruling is Kenneth Christman of the26 CFR 1.446-1: General rule for methods of
ceeding 15 percent of the Pnorruzedofﬁce of Assistant Chief Counsel (Fi- accounting.

Pay.m.ent.s that WQL.IId t_)e due on t_heﬁancial Institutions & Products). For If a taxpayer elects to treat a retail motor fuels

participating securities in the pool if ¢, ither information regarding this rev- outlet place in service before August 20, 1996, as

Prioritized Payments had to be mad ; : 15-year property for depreciation purposes, is this

regardless of financial condition and%nue rulmg contact Mr. Christman Onelection a change in method of accounting? See
> U g (202) 622-3950 (not a toll-free call). gey. proc. 97-10, page 59.

were paid in quarterly installments

rather than annually.

In addition, the SBA retains beneficial Section 168.—Accelerated Cost

ownership of the participating securitiesRecovery System Section 467.—Certain Payments

; i for the Use of Property or Services
AIthOUgh* in form, the nghts to the How does a taxpayer elect to treat a retail motor perty

Redemption Payments and Prioritizeduels outlet placed in service before August 20, The adjusted applicable federal short-term, mid-

Payments are transferred to the trusfi996, as 15-year property for depreciation purierm, and long-term rates are set forth for the

neither the trust nor the certificate ho|dposes? See Rev. Proc. 97-10, page 59. month of January 1997. See Rev. Rul. 97-1, page
10.

ers enjoy any rights of beneficial owner-
ship in the participating securities. No .
federal or state law can limit the exer->SCtion 26;5._—Expenses and
cise of the SBAs ownership rights in :nterest Relating to Tax-exempt Section 468.—Special Rules for
the participating securities, and the spancome Mining and Solid Waste

makes no promise to exercise theseé CFR 1.265-2: Interest relating to tax-exemptReclamation and Closing Costs

rights for the trust's benefit. 15 U.S.C."°°M The adjusted applicable federal short-term, mid-

8§ 687(e)(2) (1994). The SBA never In an S corporation context, to the extentterm, and long-term rates are set forth for the
transfers its interests in the Profit par_indebtedness and tax-exempt obligations are takenonth of January 1997. See Rev. Rul. 97-1, page

L . into account in applying § 265(b) at the bank1O0.
ticipation Payments and continues tQevel, are they taken into account again in apply-

service (at its expense) the Redemptiomg § 265(a) at the shareholder level? See Notice
Payments and Prioritized Payments97-5. page 25.

Moreover, neither the trustee nor the Secti_on 481.—Adjustments

certificate holders can force the SBICs Required by Changes in Methods of
to make these payments. The SBA enSection 280G.—Golden Parachute Accounting

joys a right to replace Redemption PayPaymentS If a taxpayer elects to treat a retail motor fuels

ments and Prioritized Payments due on Federal short-term, mid-term, and long-termoutlet placed in service before August 20, 1996, as
one pool with Redemption Paymentgates are set forth for the month of January 199715-year property for depreciation purposes, is an

L See Rev. Rul. 97-1, page 10. adjustment to taxable income required by this
and Prioritized Payments due on an change in method of accounting? See Rev. Proc.
other. This right allows the SBA to 97-10, page 59.

exercise control over a participating se-

curity for its own rather than the certifi- S€ction 382.—Limitation on Net

cate holders’ benefit. It also demon-OPerating Loss Carryforwards and

strates that a certificate does nof€rtain Built-In Losses Following Section 483.—lInterest on Certain
. : . . i Deferred Payments
represent an interest in any identifiable wnership Change y
participating security. The adjusted federal long-term rate is set forth The adjusted applicable federal short-term, mid-
for the month of January 1997. See Rev. Rulterm, and long-term rates are set forth for the
97-1, page 10. month of January 1997. See Rev. Rul. 97-1, page
HOLDING pag 10, Y pag

For federal tax purposes, the SBA is
the primary obligor of the GuaranteedSection 412.—Minimum Funding
Payment Rights created under its particiStandards Section 807.—Rules for Certain
pating security program, and the trust The adjusted applicable federal short-term, midReserves
certificate holders are treated as owninggrm, and long-term rates are set forth for the

The adjusted applicable federal short-term, mid-

indebtedness of the SBA. Toonth of January 1997. See Rev. Rul. 97-1, pagg, . * 5 long-term rates are set forth for the
This revenue ru“ng is predicated on ’ month of January 1997. See Rev. Rul. 97-1, page
10.

the law governing the SBA participating

security program as of December 24gqction 446.—General Rule for
1996. Therefore, before relying on thisyethods of Accounting

;i\:,]inelljeal;:ﬂlncghet?;p;)éerczuﬁoe;\e/giopgr _If a taxpayer elects to treat a retail motor fuelstables. Prevailing state assumed interest

= Sutlet placed in service before August 20, 1996, asates are provided for the determination
termine whether the law referred to hags.year property for depreciation purposes, is thigf reserves under section 807 of the
materially changed since that date. Seelection a change in method of accounting? Se&ode for contracts issued in 1996 and

Rev. Proc. 97-10, 59. .
§ 7.01(6), Rev. Proc. 89-14, 1989-1I7€V: Froc page 1997. Rev. Rul. 92-19 supplemented in
C.B. 814. _ part. See Rev. Rul. 97-2 on page 8.
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Rev. Rul. 97-2

issued in 1992 and 1993), Rev. Rulthe interest rate to be used for this

94-11, 1994-1 C.B. 196 (1993 andproduct under § 807 is 6.33 percent.

For purposes of 8 807(d)(4) of the1ggs) Rev. Rul. 95-4, 1995-1 C.B. 141
Internal Revenue Code, for taxable yearg1994 and 1995), and Rev. Rul. 96-2* The terms used in the schedules in

beginning after December 31, 1995, thigggg_1 C.B. 141 (1995 and 1996).
ruling supplements the schedules of pre-

vailing state assumed interest rates setpg.t 1.
forth in Rev. Rul. 92-19, 1992-1 C.B.
227. This information is to be used by
insurance companies in computing their
reserves for (1) life insurance and
supplementary total and permanent dis-

ability benefits, (2) individual annuities
and pure endowments, and (3) grouéTATUTORY VALUATION INTEREST

annuities and pure endowments. As RATES BASED ON THE 1980

§ 807(d)(2)(B) requires that the interest AMENDMENTS TO THE

rate used to compute these reserves HAIC STANDARD VALUATION LAW
the greater of (1) the applicable federal

Prevailing State Assumed
Interest Rates — Products Issued in
Years After 1982.*

Schedule A

this ruling and in Part Il of Rev. Rul.
92-19 are those used in the Standard
Valuation Law; the terms are defined in
Rev. Rul. 92-19.

Part Ill, Schedule B

STATUTORY VALUATION INTEREST
RATES BASED ON THE 1980
AMENDMENTS TO THE
NAIC STANDARD VALUATION LAW

B. Single premium immediate annuities
and annuity benefits involving life con-
tingencies arising from other annuities
with cash settlement options and from

interest rate, or (2) the prevailing state®. Life insurance valuation: . .
guaranteed interest contracts with cash

assumed interest rate, the table of appli- Guarantee TS

cable federal interest rates in Rev. Rul.  Dyration Calendar Year  S€ttlement options:

92-19 is also supplemented. (years) of Issue Calendar Year of Valuation Interest
Following are supplements to sched- 1997 Issue Rate

ules A, B, C, and D to Part lll of Rev. 1996 6.75*

Rul. 92-19, providing prevailing state10 or fewer 5.50%*

assumed interest rates for insuranc®lore than 10 5.25%* Source: Rates calculated from the

products with different features issued irbut not more monthly averages, ending June 30, 1996,

1996 and 1997, and a supplement to thghan 20 of Moody’s Corporate Bond Yield Aver-

table in Part IV of Rev. Rul. 92-19, More than 20 4.50% age — Monthly Average Corporates.

providing the applicable federal interest The terms used in this schedule are
rate under § 807(d) for 1996 and 1997Source: Rates calculated from thdhoseé used in the Standard Valuation
This ruling does not supplement Parts honthly averages, ending June 30, 199¢:2W s defined in Rev. Rul. 92-19.
and Il of Rev. Rul. 92-19. of Moody’s Corporate Bond Yield Aver-

This is the fifth supplement to theage — Monthly Average Corporates.*As this prevailing state assumed inter-
interest rates provided in Rev. Rul. est rate exceeds the applicable federal
92-19. Earlier supplements were pub** As the applicable federal interest rateinterest rate for 1996 of 6.63 percent,
lished in Rev. Rul. 93-58, 1993-2 C.B.for 1997 of 6.33 percent exceeds thighe interest rate to be used for this
241 (interest rates for insurance productprevailing state assumed interest ratggroduct under § 807 is 6.75 percent.

Part Ill, Schedule C14—1996

STATUTORY VALUATION INTEREST RATES
BASED ON NAIC STANDARD VALUATION LAW
FOR 1996 CALENDAR YEAR BUSINESS
GOVERNED BY THE 1980 AMENDMENTS

C. Valuation interest rates for other annuities and guaranteed interest contracts that are valued on an issue year basis:

Cash Future Valuation Interest Rate
Settlement Interest Guarantee Duration For Plan Type
Options? Guarantee? (years) A B
Yes Yes 5 or fewer 6.75 5.75* 5.25*
More than 5, but not 6.50* 5.75* 5.25*%
more than 10
More than 10, but not 6.00* 5.25*% 5.00*
more than 20
More than 20 5.00* 4.50* 4.50*
Yes No 5 or fewer 6.75 6.00* 5.50*
More than 5, but not 6.75 6.00* 5.50*
more than 10
More than 10, but not 6.25* 5.50* 5.25*%

more than 20



Valuation Interest Rate
For Plan Type

More than 20 5.25*% 4.75* 4.75*
No Yes or No 5 or fewer 6.75
More than 5, but not 6.50*
more than 10 NOT APPLICABLE
More than 10, but not 6.00*
more than 20
More than 20 5.00*

Source: Rates calculated from the monthly averages, ending June 30, 1996 of Moody's Corporate Bond Yield Average
Monthly Average Corporates.

*As the applicable federal interest rate for 1996 of 6.63 percent exceeds this prevailing state assumed interest rate, the int
rate to be used for this product under § 807 is 6.63 percent.

Part Ill, Schedule D14—1996

STATUTORY VALUATION INTEREST RATES
BASED ON NAIC STANDARD VALUATION LAW
FOR 1996 CALENDAR YEAR BUSINESS
GOVERNED BY THE 1980 AMENDMENTS

D. Valuation interest rates for other annuities and guaranteed interest contracts that are contracts with cash settlement op
and that are valued on a change in fund basis:

Cash Future Valuation Interest Rate
Settlement Interest Guarantee Duration For Plan Type
Options? Guarantee? (years) A B C
Yes Yes 5 or fewer 7.25 6.75 5.50*
More than 5, but not 7.00 6.75 5.50*
more than 10
More than 10, but not 6.75 6.50* 5.25*%
more than 20
More than 20 5.75*% 5.75*% 4.75*
Yes No 5 or fewer 7.50 7.00 5.75*
More than 5, but not 7.25 7.00 5.75*%
more than 10
More than 10, but not 6.75 6.75 5.50*
more than 20
More than 20 6.00* 6.00* 5.00%

Source: Rates calculated from the monthly averages, ending June 30, 1996, of Moody’s Corporate Bond Yield Average
Monthly Average Corporates.

*As the applicable federal interest rate for 1996 of 6.63 percent exceeds this prevailing state assumed interest rate, the int
rate to be used for this product under § 807 is 6.63 percent.

Part IV. Applicable Federal 96-57, 1996-50 I.R.B. C.B. 5 for thelisting applicable federal interest rates.
Interest Rates. 1997 rate. Parts | and Il of Rev. Rul. 92-19 are not
affected by this ruling.
TABLE OF APPLICABLE EFFECT ON OTHER REVENUE
FEDERAL INTEREST RATES RULINGS DRAFTING INFORMATION

FOR PURPOSES OF § 807 . L .
8 Rev. Rul. 92-19 is supplemented by The principal author of this revenue

Year Interest Rate  the addition to Part IIl of that ruling of ruling is Ann H. Logan of the Office of
1996 6.63 prevailing state assumed interest ratessistant Chief Counsel (Financial Insti-
1997 6.33 under § 807 for certain insurance prodtutions and Products). For further infor-

ucts issued in 1996 and 1997 and ignation regarding this revenue ruling
Sources: Rev. Rul. 95-79, 1995-2 C.Bfurther supplemented by an addition tocontact her on (202) 622-3970 (not a
134 for the 1996 rate and Rev. Rulthe table in Part IV of Rev. Rul. 92—19toll-free call).



Section 846.—Discounted Unpaid Section 895.—Income Derived by a This revenue ruling provides various

Losses Defined Foreign Central Bank of Issue From prescribed rates for federal income tax

The adjusted applicable federal short-term, midObligations of the United States or purposes for January 1997 (the current
term, and long-term rates are set forth for theFrom Bank Deposits month.) Table 1 contains the short-term,
month of January 1997. See Rev. Rul. 97-1, this mid-term, and long-term applicable fed-
page. 26 CFR 1.895-1: Income derived by a foreign

central bank of issue, or by Bank for Internationaleral rates (AFRf) for .the current mfonrt]h
Settlements, from obligations of the United Stategor purposes of section 1274(d) o t_e
or from bank deposits. Internal Revenue Code. Table 2 contains

__the short-term, mid-term, and long-term
Are holders of the guaranteed payment nghtsa

Section 851.—Definition of that are created by the Small Business Administra- djusted applicable federal rates (ad-
Regulated Investment Company tion (SBA) under its participating security programj'JSted AFR) for the current month for
R treated as owning SBA debt? See Rev. Rul. 97-Ppurposes of section 1288(b). Table 3

26 CFR 1.851-2: Limitations. page 5. sets forth the adjusted federal long-term

Are holders of the guaranteed payment rights rate and the long-term tax-exempt rate
that are created by the Small Business Administra- described in section 382(f). Table 4

tion (SBA) under its participating security program
treated as owning SBA debt? See Rev. Rul. 97-3,
page 5.

contains the appropriate percentages for
determining the low-income housing

Section 1274.—Determination of credit described in section 42(b)(2) for
Issue Price in the Case of Certain buildings placed in service during the
Debt Instruments Issued for current month. Table 5 contains the
Property federal rate for determining the present
Section 856.—Definition of Real (Also Sections 42, 280G, 382, 412, 467, 468, 4¢Nalue of an annuity, an interest for life
Estate Investment Trusts 483, 642, 807, 846, 1288, 7520, 7872.) or for a term of years, or a remainder or
26 CFR 1.856-2: Limitations. a reversionary interest for purposes of

_ Federal rates; adjusted federal section 7520. Finally, Table 6 contains
thgrgr:‘;'rdezr; do‘;);*lﬁegs";g?tgjgng‘;‘g"&%%ir:'igthgrates; adjusted federal long-term rate, the deemed rate of return for transfers
tion (SBA) under its participating security programand the Iong-term exempt rate. For made QUrmg calendar ye‘f” 1997 to
treated as owning SBA debt? See Rev. Rul. 97-urposes of sections 1274, 1288, 38Qooled income funds described in sec-
page 5. and other sections of the Code, table§on 642(c)(5) that have been in exist-

set forth the rates for January 1997€nce for less than 3 taxable years imme-
diately preceding the taxable year in

Rev. Rul. 97-1 which the transfer is made.

REV. RUL. 97-1 TABLE 1
Applicable Federal Rates (AFR) for January 1997
Period for Compounding
Annual Semiannual Quarterly Monthly

Short-Term

AFR 5.63% 5.55% 5.51% 5.49%
110% AFR 6.20% 6.11% 6.06% 6.03%
120% AFR 6.77% 6.66% 6.61% 6.57%
130% AFR 7.35% 7.22% 7.16% 7.11%
Mid-Term

AFR 6.10% 6.01% 5.97% 5.94%
110% AFR 6.72% 6.61% 6.56% 6.52%
120% AFR 7.34% 7.21% 7.15% 7.10%
130% AFR 7.96% 7.81% 7.74% 7.69%
150% AFR 9.22% 9.02% 8.92% 8.86%
175% AFR 10.80% 10.52% 10.39% 10.30%
Long-Term

AFR 6.54% 6.44% 6.39% 6.36%
110% AFR 7.21% 7.08% 7.02% 6.98%
120% AFR 7.88% 7.73% 7.66% 7.61%
130% AFR 8.55% 8.37% 8.28% 8.23%
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REV. RUL. 97-1 TABLE 2
Adjusted AFR for January 1997
Period for Compounding

Annual Semiannual Quarterly Monthly

Short-term
adjusted AFR 3.64% 3.61% 3.59% 3.58%
Mid-term
adjusted AFR 4.45% 4.40% 4.38% 4.36%
Long-term
adjusted AFR 5.35% 5.28% 5.25% 5.22%

REV. RUL. 97-1 TABLE 3

Rates Under Section 382 for January 1997

Adjusted federal long-term rate for the current month 5.35%
Long-term tax-exempt rate for ownership changes during the current month (the highest of the
adjusted federal long-term rates for the current month and the prior two months.) 5.60%

REV. RUL. 97-1 TABLE 4

Appropriate Percentages Under Section 42(b)(2) for January 1997

Appropriate percentage for the 70% present value low-income housing credit 8.48%
Appropriate percentage for the 30% present value low-income housing credit 3.64%

REV. RUL. 97-1 TABLE 5
Rate Under Section 7520 for January 1997

Applicable federal rate for determining the present value of an annuity, an interest for life or a
term of years, or a remainder or reversionary interest 7.4%

REV. RUL. 97-1 TABLE 6
Deemed Rate for Transfers to New Pooled Income Funds During 1997

Deemed rate of return for transfers during 1997 to pooled income funds that have been in ex-

istence for less than 3 taxable years. 7.2%
Section 1288.—Treatment of 26 CFR 301.7701-3: Classification of certain SUMMARY: This document contains fi-
Original Issue Discount on business entities. nal regulations that classify certain busi-
Tax-Exempt Obligations ness organizations under an elective re-
The adjusted applicable federal short-term, mig-1-D- 8697 gime. These regulations replace the
term, and long-term rates are set forth for the existing classification rules.

month of January 1997. See Rev. Rul. 97-1, pagBEPARTMENT OF THE TREASURY

10. . i i
Internal Revenue Service g?TcﬁSj;]hu(;Sre rf gullgg(;nslzirre ggtz(;w;

26 CFR Parts 1, 301, and 602 ot January: ., - For
_ o applicability of these regulations, see
Section 7701.—Definitions Effective Dates under Supplementary In-

26 CFR 301.7701-13A: Post-1969 domestic builg>!MPlification of Entity formation.

ing and loan association. Classification Rules
FOR FURTHER INFORMATION
CONTACT: Concerning the regulations,

Are holders of the guaranteed payment rights
that are created by the Small Business AdministratAGENCY: Internal Revenue Service

tion (SBA) under its participating security programyRS), Treasury. Mark D. Harris, (202) . 62_2—3050; ~con-
treated as owning SBA debt? See Rev. Rul. 97-3, cerning foreign organizations, William
page 5. ACTION: Final regulations. H. Morris or Ronald M. Gootzeit, (202)

622-3880 (not toll-free numbers).
11



SUPPLEMENTARY INFORMATION: hearing was held on August 21, 1996tax purposes is a matter of federal tax
_ After considering the comments thatlaw, and does not affect the rights and
Paperwork Reduction Act were received in response to the noticebligations of its owners under local
of proposed rulemaking and the statelaw. For example, if a domestic limited
tained in these final regulations haVements made at Fhe public hearing, thdaabﬂny company with a single |nd|—.
- roposed regulations are adopted as reidual owner is disregarded as an entity
been reviewed and approved by thé! . e .

vised by this Treasury decision. Theseparate from its owner under

gﬂgfdgcgﬂm;g??een;azgfwgid%itdlﬂr;r_evisions are discussed below. § 301.7701-3, its individual owner is
subject to federal income tax as if the

e e eponaes o e xplenaton of rvisios Companys busiess was operted 25
collections of information are required Section 7701(a)(2) of the Code de-SOIe proprle_torghlp. . .
to obtain a benefit (to choose an entity'fines a partnership to include a syndi- " Organization that is recognized as
classification by election). cate, group, pool, joint venture, or othe’ se_p}:srate e?ntytfor fedetr)al tax purpot.f,tes
An agency may not conduct or spon-unincorporated organization, through of° Iel er a trust or af tlrJ]SIn?:SSd entity
sor, and a person is not required tdy means of which any business, finan{’" esls a p_ré)wsuf)n 0 'el to ? ex;
respond to, a collection of informationcial operation, or venture is carried on’presr;]sy prrc])w es I_?_rdspsem? rea n;ena
unless the collection of information dis-and that is not a trust or estate or 6§ulc az tljﬁgélal e i ettrgmtlantE t“';‘
plays a valid control number. corporation. Section 7701(a)(3) defines uoerf a( - Ihvestr)ne?n: Coiduite?REl\jléf
The estimates of the reporting burderforporation to include associations% gag

The collections of information con-

in these final regulations are reflected iroint-stock companies, and insuranc ules, see section 860A(2)). The regula-

: . : ions provide that trusts generally do not
the burden estimates in Form 883X0MPanies. have associates or an objective to carry

(Entity Classification Election). _ The existing regulations for classify- ;" siness for profit. The distinctions
Comments concerning the accuracy offg business organizations as assoCig ean trusts and business entities, al-
this burden estimate and suggestions fdtons (which are taxable as corporation hough restated, are not changed' by
reducing this burden should be sent tginder section 7701(a)(3)) or as partnerg, o regulations:
the Internal Revenue Service Attn: Ships under section 7701(a)(2) are based Section 301.7701-2 clarifies that busi-
IRS Reports Clearance Officer, T:FPON the historical differences under local) "o e that are classified as corpo-
Washington, DC 20224, and to tf@f- law between partnerships and corpora . o<« federal tax purposes include
fice of Management and Budget Attn: ~ tions. Treasury and the IRS be“eve.thgtorporations denominated as such under
Desk Officer for the Department of thethose rules have become increasingly i pie |aw, as well as associations
Treasury, Office of Information and formalistic. ‘This document replaces; i’ oo companies, insurance compa-
Regulatory Affairs, Washington, DCthose rules with a much simpler ap-,ioq “oroanizations that conduct certain
20503. proach that generally is elective. banking activities, organizations wholly
Books or records relating to these AS stated in the preamble to they, oq by a State, organizations that are
collections of information must be re-Proposed regulations, in light of theq, .nie 3¢ comorations under a provi-
tained as long as their contents mayicreased flexibility under an electiveg "« 0" Code other than section
become material in the administration of €Jime for the creation of organizations;7q, 4)3) “ and certain organizations
any internal revenue law. Generally, taxclassified as partnerships, Treasury angl - " 1ol the laws of a foreign
returns and tax return information areln€ IRS will continue to monitor care- s isqiction (including a U.S. possession,
confidential, as required by 26 U.s.cfully the uses of partnerships in thejterritory, or commonwealth).

6103. international context and will take ap- The regulations in § 301.7701-2 in-
propriate action when partnerships are, ,jo" 5 “special grandfather rule, under
Background used to achieve results that are inconsigeri b an entity described in the list of

tent with the policies and rules of : o
On April 3, 1995, Notice 95-14 . . for_e|gn entities treated as per se corpo-
P particular Code provisions or of U.S. taXratlons will nevertheless be classified as

1995-1 C.B. 297), relating to classifica i , ;
'Eion of business o)rganizati%ns under Se;t_reatles. other than a cor'porayon._The regulations
tion 7701 of the Code, was published inA. Summary of the Regulations also list certain situations where a
the Internal Revenue Bulletin. A notice _ _ grandfathered entity would lose its
of public hearing was published in the .Sectlon 301.7701—1 prowdes an oyergrandfather_ed status. _

Federal Register on May 10, 1995 (60/I€W of the ruI.es apphcable in de.termm— Any business entity that is not re-
FR 24813). Written comments were rel9 an organization’s cIaSS|f_|cat|on fo_rquwed to be treated as a corporation for
ceived and a public hearing was held offederal tax purposes. Th_e first step_lrfederal_ tax purpose_s_(referreq to in the
July 20, 1995. the classification process is to determineegulation as aneligible entity may

' whether there is a separate entity fochoose its classification under the rules
On May 13, 1996, the IRS and Treafederal tax purposes. The regulationef § 301.7701-3. Those rules provide
sury issued a notice of proposecdexplain that certain joint undertakingsthat an eligible entity with at least two

rulemaking (61 FR 21989 [PS-43-95that are not entities under local law maymembers can be classified as either a
1996-24 1.R.B. 20]) under section 7701nonetheless constitute separate entitiggrtnership or an association, and that
The regulations proposed to replace théor federal tax purposes; however, noen eligible entity with a single member
existing regulations for classifying cer-all entities formed under local law arecan be classified as an association or
tain business organizations with an elecrecognized as separate entities for feccan be disregarded as an entity separate
tive regime. Comments responding tceral tax purposes. Whether an organizgrom its owner. However, if the single
the notice were received, and a publition is treated as an entity for federalowner of a business entity is a bank (as
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defined in section 581), then the speciaB. Discussion of Comments on the Commentators also raised the issue of
rules applicable to banks will continueGeneral Approach and Scope of the how to determine if a joint venture or
to apply to the single owner as if theRegulations other contractual arrangement that is
wholly owned entity were a separate S | ‘ ted clarif considered a separate entity under these
entity. i er_etLa com:jn(in ?hrequ'ls-s ef ¢ g”t'car'egulatlpns is considered a foreign or
In order to provide most eligible lon with regard to the rules for deter-qomestic entity. This issue is outside the

i ) most mining when an owner of an interest ingogne of these regulations and thus is
entities with the classification theyan organization will be respected as ?‘lotpaddressed in ?he final regulations.

}/};gu;dn cerllgg;s_gnW|:Egu:ere(q|;;flonngsth(ra;n.écébona fide owner for federal tax pur- Some commentators raised issues re-
I lon, tr gulati providéposes. Some commentators were Corl‘atmg to the application of the grandfa-
default classification rules that aim tocerned, for example, that certain ownergner~ryle for certain existing entities
match taxpayers expectations (and th_um/ould be requ_lred to maintain Certa'norganized under foreign statutes in-
reduce the number of elec_tlons that willnet worth requirements. Other commeng| ded on the list of per se corporations.
be needed). The regulations adopt tators, relying on Rev. Rul. 93-4,|5 particular, commentators requested
passthrough default for domestic enti1993-1 C.B. 225, suggested that if tWQyjarification regarding existing entities
ties, under which a newly formed eli-wholly-owned subsidiaries of a commonyat would be listed on the per se list.
gible entity will be classified as a parent were the owners of an organizacommentators have asked whether an
partnership if it has at least two mem-ion, those owners would not be re-gyisting entity on the per se list which
bers, or will be disregarded as an entitpPected as bona fide owners and thgaq claimed non-corporate status could
separate from its owner if it has a singlePrganization would be treated as havingeain that status, and, if so, whether it
owner. The default for foreign entities isONlY Oné owner (the common parent)coyd subsequently elect to be treated as
based on whether the members havalthough the determination of whethery corporation. Commentators also asked
limited liability. Thus a foreign eligible &7 Organization has more than ong, cjarification as to the effect of a
entity will be classified as an associatioror o' 1S based on all the facts antyeemed termination under section
if all members have limited liability. A f o arces: (e fact that some or 2log(h)(1)(8) or a division under section
foreign eligible entity will be classified O ¢ OWNers of an organizalion ar€zqg(p)(2)(B) on a grandfathered per se

hio if it h under common control does not requireentity_
as a partnership If it has two or morée common parent to be treated as the |, response to these comments, the

nmoir?]g?/reslﬁictjegtlilsgﬁi one member dogge owner. Consistent with this aP-grandfather rules clarify that an entity
y; the entity will hroach, Rev. Rul. 93-4 treated two : : - -
be disreqarded as an entity separa ' e - -on the list which was previously disre-
ISreg @ "ty paraigholly owned subsidiaries as assomate@arded as a separate entity (i.e., treated
;rg(rjn tﬁz tO\(I)er\]/?]re r|f étoggsnitslr?g\lli cl)ivrirl:i]tir dgnd then classified the foreign e”t'tYas.a branch) or was treated as a partner-
e . o ased on the four corporate characterissyin may continue to be treated as such
liability. Finally, the default classifica- tics under section 7701. While thesgynen the regulations become effective.
tion for an existing entity is the classifi- four factors will no longer apply with poreover. entities on the list which
cation that the entity claimed immedi-the adoption of the regulations, deterqgntinue {0 treat themselves as branches
ately prior to the effective date of thesemining whether the subsidiaries are asg; partnerships after the effective date of
regulations. An entity's default classifi- sociates continues to be an issue. the regulations may subsequently elect
cation continues until the entity elects 0 The IRS has received a number ofg be treated as corporations. However,
change its classification by means of aomments asking for clarification of theafter such election they may not subse-
affirmative election. tax treatment of entities that are WhO”yquenﬂy elect to be treated as a partner-
An eligible entity may affirmatively owned by an Indian tribe and incorpo-ship or a branch. Finally, any termina-
elect its classification on Form 8832,rated under tribal law. Treasury and th&jon under section 708(b)(1)(B) (except
Entity Classification Election. The regu-IRS are currently studying this issue andn the case of a sale or exchange of
lations require that the election bewill, if necessary, issue separate guidinterests in an entity described in
signed by each member of the entity omnce regarding this issue. § 301.7701-2(d)(2) where the sale or
any officer, manager, or member of the Most commentators agreed that incluexchange is to a related person within
entity who is authorized to make thesion of the list of foreign businessthe meaning of sections 267(b) and
election and who represents to havingntities treated as corporations per s@07(b) and occurs no later than 12
such authorization under penalties ofvas appropriate. However, several commonths after the date the entity is
perjury. An election will not be acceptedmentators requested clarification aboutormed) or division under section
unless it includes all of the requiredcertain foreign business entities on th@08(b)(2)(B) will end the grandfathered
information, including the entity’s tax- per se list. Other commentators restatus of any entity on the per se list,
payer identifying number (TIN). quested clarification whether and howand therefore the successor entity (or
Taxpayers are reminded that a changthe list of such corporations might beentities) will thereafter be permanently
in classification, no matter how updated in the future. The regulationdreated as a corporation.
achieved, will have certain tax conseare clarified with respect to entities Other commentators suggested that
guences that must be reported. For eXormed in the following jurisdictions: the requirement that an existing entity
ample, if an organization classified as arAruba, Canada, People’s Republic ofncluded on the per se list must have
association elects to be classified as &hina, Republic of China (Taiwan), In-claimed passthrough treatment for all
partnership, the organization and itglia, Indonesia, Netherlands Antilles, ancrior periods is burdensome and pre-
owners must recognize gain, if anySweden. Any further modifications will cludes grandfather treatment for entities
under the rules applicable to liquidationde announced in a notice of proposedhat restructured in the past and recog-
of corporations.a rulemaking and will be prospective only.nized the resulting tax consequences. In
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response to these comments, the regulashich, under current law, would gener-date the election was filed. No election,
tions are modified to indicate that anally be classified as partnerships, wouldvhenever filed, will be effective before
existing entity can continue to be treatedbe treated as associations under théanuary 1, 1997.

as a non-corporate entity if it was indefault rule. The members of these One commentator expressed concern
existence on May 8, 1996, and wasontractual joint ventures are not joinﬂyabout the ability to make protective
reasonably treated as a non-corporatgnd severally liable for all debts of the€lections where there is uncertainty, for
entity on that date (or formed thereaftelntity; rather, each member has unlimé€xample, about an entity's status as a
pursuant to a written binding contract injted liability for a certain proportion of Pusiness entity. Such protective elections
effect on May 8, 1996, in which the the debts of the entity. To simplify the '€ NOt prohibited under the regulations.
parties agreed to engage (directly Ofjefault rules, the regulations are modi- 1he regulations limit the ability of an
indirectly) in an active and substantialioy 1 provide that a newly formed entity to make multiple classification
business operation in the jurisdiction inforeign eligible entity will— (1) be elections by prohibiting more than one
which the entity is formed, and whichaoted as a partnership if it has at lea lection to change an entity’s classifica-

would otherwise meet the grandfathef, , members and at least one memb&i°" during any sixty month period. One
rules if the date the entity is formed is

P T commentator suggested that the regula-
substituted for May 8, 1996). If the does not have limited liability; (2) be gons be amended to waive application
entity changed its claimed tax statu

treated as an association if all memberof this rule in certain circumstances

Tt { . %f the entity have limited liability; and IS ruie | in circu ’
within the sixty months prior to May 8,
1996, the entity and its members mu

3) be disregarded as an entity separa&ﬁi""rt'(T’ullarl)r’1 when there has E_een ? Sﬁb'
_ om its owner if it has a single owner >iatial change in ownership of “the
have recognized the tax CoNsequencefist does not have limited liability. entity. !n response to this comment, the
that resulted from that change in tax The requlations are modified to ro_reg_ulatlons permit the Comm'|SS|oner to
status. Moreover, the regulations clarify ide thatg 2 member does not ﬁav waive the application of the sixty month
that the grandfather treatment applies ir ted liability if th ber. by virt fimitation by letter ruling. However,
no person for whom the entity’s classifi- oo 1abIiity It the- member, by VIIU€ aivers will not be granted unless there
cation was relevant on May 8, 1996,.0f being a member,.has personal “ab"has been more than a fifty percent
treats the entity as a corporation forty OF all or any portion of the debts of gynership change. The sixty month
purposes of filing such person’s federafe €Ntity. limitation only applies to a change in
income tax returns, information returns, Certain commentators asked for claricjassification by election; the limitation
and withholding documents for the pe_flcatlon of the default rule in the casedoes not apply if the organization's
riod including May 8, 1996. where the relevant statute or law of ausiness is actually transferred to an-
One commentator suggested that jparticular country provides for limited other entity.
was unclear when the classification of & unlimited liability. Generally, the several commentators requested clari-
tax purposes. This determination is im©' 18w is relevant. Where, however, they foreign entity when the classification
portant, as it affects whether the grandynde_rlylr_]g 'StaIUte a”OWS the entlty tOOf the entity becomes relevant for fed-
father rule, the default rule for existingSpeley in its organizational documentseral tax purposes after a period during
entities, or the default rule for a newly WNether the members will have limitedwhich the classification of the entity
formed foreign entity applies. In gen_|labl|lty, the organlzatlonal documentswas nolt re|e\./an-t_ G.enera”y’“suclh an
eral, an entity's classification is relevant™ D€ relevant. entity will retain its prior classification.
when its classification affects the liabil- Some commentators requested thddowever, if the classification of a for-
ity of any person for federal tax ort@xpayers be allowed to make classificaeign eligible entity which was previ-
information purposes. The date that thdon elections with their first tax returns. ously relevant for federal tax purposes
classification of a foreign entity is rel- 1he regulations retain the requirementeases to be relevant for sixty consecu-
evant is the date an event occurs thdhat elections be made at the beginningve months, the entity’s classification
causes an obligation to file a return o©f the taxable year. Treasury and thevill be determined initially under the
statement for which the classification oflRS continue to believe that it is appro-default classification when the classifi-
the entity must be determined. priate to determine an entity's classificacation of the foreign eligible entity
tion at the time that it begins its opera-again becomes relevant.
C. Discussion of Comments Relating to tions. Taxpayers can specify the date on Some commentators requested clarifi-
the Elective Regime which an election will be effective, cation regarding the rule permitting
provided that date is not more than 7%lections to be signed by any authorized
Most of the commentators agreed thatlays prior to the date on which theofficer, manager, or member of the
the default rules included in the pro-election is filed (irrespective of whenelecting entity. The regulations retain
posed regulations generally would matclthe interest was acquired) and not moréhis rule, as it provides taxpayers with
taxpayers’ expectations. However, soméian 12 months after the date the eledlexibility in complying with the elec-
commentators expressed concern oveion was filed. If a taxpayer specifies antion requirements. The determination of
the application of the default rule foreffective date more than 75 days priowhether a person is authorized to make
newly formed foreign eligible entities to the date on which the election isan election is based on local law. Thus,
which would treat such entities as assofiled, the election will be effective 75 the election can be made by anyone
ciations if no member had unlimiteddays prior to the date on which theauthorized to act on behalf of the entity.
liability. Specifically, certain commenta- election was filed. If a taxpayer speci- Several commentators asked for guid-
tors noted that under the definition offies an effective date more than 12ance regarding the necessary signatures
unlimited liability in the proposed regu- months from the filing date, the electionon the classification election. The regu-
lations, certain contractual joint ventureswill be effective 12 months after thelations are modified to provide that if
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the election is made by all of theD. Effective Dates not have a significant economic impact
members, each person who is an owner . . n a substantial number of small enti-
at the time the election is made musﬁamgryrigullgggns are effective as 0ftci’es. This certification is_based upon _the
consent to the election. However, if an The re,gulatio.ns provide a specialfaCt that the automatic classification
election is to be effective for any periody,,nsitio rules of § 301.7701-2(b) and the default

; e n rule for existing entities. The e S =
prior to the date it is filed, each personrs will not challenge the prior classifi- classification rules of § 301.7701-3(b)

who was an owner between the date thgation of an existing eligible entity, orWI:-I o_E)e(;ate mbsuc? atn:_anne_r”that(?rt]ly
election is to be effective and the dateyn existing entity described on the pef. .\ oo NHMDEr Of ENUUES Wil heed 10

the election is filed (even if by anse list, for periods prior to January 1?nake an election under 3 301.7701-3(c)

authorized person), and who is not angg7, if— (1) the entity had a reason-to determine their classification. There-

owner at the time the election is filed,able basis (within the meaning of sec{lonrgérihlzegglalj?gofl%gzgﬁitArfgs('g
must also consent to the election. tion 6662) for its claimed classification; ; ¢’ cha te? 6) is )r/mt e uirgd PUTSU-
Several commentators requested th42) the entity and all members of thearllt.to' sec?ion 7805(f) ofqthe Ilnternal
the classification election be coordinatedentity recognized the federal tax CONSERavenue Code. the notice of proposed
with the election under section 856(c)(1)juences of any change in the entity'srulemaking preéeding these final regula-
to be a real estate investment trusglassification within the sixty months tions has been submitted to the Chief
(REIT). Because the latter election isprior to January 1, 1997; and (3) neithel~ <ol for Advocacy of the Small
required to be made with the REIT'sthe entity nor any member had bee usiness Administration for comment on
first tax return, the regulations are modi-notified in writing on or before May 8, ;¢ impact on small business
fied to provide that an election by an1996, that the classification of the entity '
eligible entity to be a REIT will be was under examination (in which Cas&yrafting Information
treated as a deemed election to bthe entity’s classification will be deter-
classified as an association, effective fomined in the examination). The principal authors of these regula-
the entire period during which REIT Some commentators were concernetions are Armando Gomez and Mark D.
status is claimed. that an entity organized after May 8,Harris of the Office of Assistant Chief
Some commentators suggested thd996, would be excluded from thisCounsel (Passthroughs and Special In-
the regulations should not require arfransition rule for existing entities. Be-dustries) and William H. Morris and
entity or its direct or indirect owners to cause § 301.7701-3(f)(2) applies to enRonald M. Gootzeit of the Office of
attach a copy of the entity’s election tofities that were in existence prior toAssociate Chief Counsel (International).
their federal tax returns. Specifically,January 1, 1997, no change is necessakowever, other personnel from the IRS
some commentators were concerned thi@ Provide relief for entities organizedand Treasury Department participated in
the failure of one owner to attach adfter May 8, 1996. their development.
copy of the election to the owner's SOme commentators were concerned
return would void an otherwise valid@bout entities that claimed to be trusts
election. The regulations retain the refor the period prior to January 1, 1997,Adoption of Amendments to the Regula-
quirement that taxpayers must attach Rut are subsequently determined to bgons

copy of the election to their returns, butbusiness entities. In that case, the enti- .
claei);y that failure to do so will not ty's claimed classification for purposes Accordingly, 26 CFR parts 1, 301,

invalidate an otherwise valid election.of @Pplying the provisions of the specialand 602 are amended as follows:

Although the failure to attach a copytransition rule will be the business entity
will nogt adversely affect an othen,viggplassification claimed by the entity afterPART 1—INCOME TAXES

valid election, taxpayers are reminded! has been determined to be a business paragraph 1. The authority citation

* * * *

that each member of the entity is re-entity. for part 1 continues to read in part as
quired to file returns that are consisten follows:
with the entity’s election. Failure to Eﬁect on other documents Authority: 26 U.S.C. 7805 * * *

attach the election form to a federal tax The Service has published a number par. 2. Section 1.581-1 is revised to
or information return as directed in theof revenue rulings and revenue proceread as follows:

regulations may give rise to penaltiesdures interpreting the section 7701 regu-

against the non-filing party. Other appli-lations. The Service is currently review-§ 1.581-1 Banks.

cable penalties may also apply to partiethg these revenue rulings and revenue _

who file federal tax or information re- procedures to determine which are af- @ In order to b.e a. ba:nk as defined

turns inconsistent with the entity’s elec-fected by the publication of these reguin S€ction 581, an institution must be a

tion. lations. See accompanying Notice g7_1corporation for federal tax purposes. See
One commentator asked for guidanc&pecial Analyses § 301.7701-2(b) of this chapter for the

on the treatment of conversions by elec- It has been determined that this Tread®finition of a corporation.

tion from partnership to corporation andsury decision is not a significant regula-_ (b) This section is effective as of

from corporation to partnership. Thistory action as defined in EO 12866.January 1, 1997. _

issue is outside the scope of thes&herefore, a regulatory assessment is not Par. 3. Section 1.581-2 is amended as

classification rules and thus is not adrequired. It also has been determinedpllows:

dressed in these regulations. Treasurthat section 553(b) of the Administrative 1. Paragraph (a) is removed.

and the IRS, however, are actively conProcedure Act (5 U.S.C. chapter 5) does 2. Paragraphs (b) and (c) are redesig-

sidering issuing guidance on the treatnot apply to these regulations. It isnated as paragraphs (a) and (b), respec-

ment of such conversions. hereby certified that these regulations daively.
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3. Newly designated paragraph (a) ido change its federal tax classificationr503, are not recognized as separate
amended by revising the second and lastill retain that employer identification entities for federal tax purposes.
sentences. number. (4) Single owner organizationsUn-

The revisions read as follows: der 88 301.7701-2 and 301.7701-3,

_ _ oo certain organizations that have a single
§ 1.581-2 Mutual savings banks, build- Par. 7. Sections  301.7701-1yner can choose to be recognized or

ing and loan associations, and coopera301.7701-2, and 301.7701-3 are revisegisregarded as entities separate from
tive banks. to read as follows: their owners.

(@) * * * See section 593 for special § 301.7701-1 Classification of organi- (b) Classification of organizations

rules concerning reserves for bad debts.ar The classification of organizations that
* * * Sege a?so section 594 and%atlons for federal tax purposes, are recognized as separate entities is

; : (a) Organizations for federal tax pur- ; _
§ 1.594-1 for special rules goveming,,ces (1) |n general The Internal Rev- ggtle;;nc;gfg aunréde3r01 3?0:132% .Ez?elssz,a
the taxation of a mutual savmgs_banlgnue Code prescribes the classificatioBroyision of the Internal Revenue Code
conducting a life insurance businessq¢ \arigus organizations for federal tax such as section 860A addressing Real
Urposes. Whether an organization is aéstate Mortgage Investment Conduits
ntity separate from its owners for fed- REMICs)) provides for special treat-
eral tax purposes is a matter of federalent of that organization. For the classi-

§ 1.761-1 Terms defined. tax law and does not depend on wheth&fcaion of organizations as trusts, see

. _ the organization is recognized as am 301 7701-4. That section provides
(a) Partnership.The termpartnership entity under local law. that trusts generally do not have associ-

means a partnership as determined under(2) Certain joint undertakings give ates or an objective to carry on business
8§ 301.7701-1, 301.7701-2, andise to entities for federal tax purposesfor profit. Sjections 301_%/701_2 and
301.7701-3 of this chapter. A joint venture or other contractual 301.7701-3 provide rules for classifying
e arrangement may create a separate enti§ganizations that are not classified as

for federal tax purposes if the partici-trysts

PART 301—PROCEDURE AND )

pants carry on a trade, business, finan- () Qualified cost sharing arrange-

ADMINISTRATION cial operation, or venture and divide thenents A qualified cost sharing arrange-
Par. 5. The authority citation for partpmf'ts t_herefrom. For example, a sepament that is described in § 1.482—7 of
301 continues to read in part as followsfate entity exists for federal tax purposegys chapter and any arrangement that is

* * * * *

Par. 4. In 8 1.761-1, paragraph (a) ig
revised to read as follows:

Authority: 26 U.S.C. 7805 * * * if co-owners of an apartment buildingyeated by the Commissioner as a quali-
Par. 6. Section 301.6109-1 islease space and in addition provid§ieq cost sharing arrangement under
amended as follows: services to the occupants either dwectlg 1.482-7 of this chapter is not recog-

1. Paragraph (b)(2)(iii) is amended byor through an agent. Nevertheless, fi;ed as a separate entity for purposes
removing the language “and” at the endioint undertaking merely to share ex-o¢ the |nternal Revenue Code. See
of the paragraph. penses does not create a separate ent§y1 4827 of this chapter for the proper

2. Paragraph (b)(2)(iv) is amended byor federal tax purposes. For example, ityeaiment of qualified cost sharing ar-
removing the period at the end of thelWO Or more persons jointly construct &,ngements.
paragraph, and replacing it with theditch merely to drain surface water from 4 pomestic and foreign entitiesor
language “; and”. their properties, they have not created urposes of this section and

3. Paragraph (b)(2)(v) is added. ~ Separate entity for federal tax purposesgg 301 7701-2 and 301.7701-3, an en-

4. The text of paragraph (d)(2) isSimilarly, mere co-ownership of prop- is"a domestic entity if it is created
redesignated as paragraph (d)(2)(i).  ©rty that is maintained, kept in repair,," guanized in the United States or

5. A paragraph heading is added foRnd rented or leased does not constituig, jo "the Jaw of the United States or of
newly designated paragraph (d)(2)())@ Separate entity for federal tax purn. siate: an entity is foreign if it is not

6. Paragraph (d)(2)(ii) is added. poses. For example, if an indvidualy,megtic ' See sections 7701(a)(4) and
The revisions and additions read agwner,t 0: tenar‘ttst in (;ommor;, of fam;w(a)(S).
follows: property lease it to a farmer for a cas : :
rental or a share of the crops, they dq (de) §S?Si s%f_uzrpotshees toef rrtgltztzeiﬁt-lon
§ 301.6109-1 Identifying numbers. not necessarily create a separate enti udes the bistrict c;f Columbia
N *i oo for federal t'ax purposes. - (f) Effective date The rules of this
(b) (3) Certain local law entities not rec- . .t.0-" 2o affective as of January 1
(2) *** oghized An entity formed under local 1997 y &
(v) A foreign person that makes anlaw is not always recognized as a '
election under § 301.7701-3(c). separate entity for federal tax purposess 301.7701-2 Business entities: defini-
LA T S For example, an organization whollyons. ' ’
(d) *** owned by a State is not recognized as a
(2) Employer identification number separate entity for federal tax purposes (a) Business entitiesFor purposes of
(i) In general * * * if it is an integral part of the State.this section and § 301.7701-3, kausi-

(i) Special rule for entities electing Similarly, tribes incorporated under secness entityis any entity recognized for
to change their federal tax classificationtion 17 of the Indian Reorganization Actfederal tax purposes (including an entity
under § 301.7701-3(c)Any entity that of 1934, as amended, 25 U.S.C. 477, owith a single owner that may be disre-
has an employer identification numbemunder section 3 of the Oklahoma Indiargarded as an entity separate from its
and then elects under § 301.7701-3(d)Velfare Act, as amended, 25 U.S.Cowner under § 301.7701-3) that is not
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properly classified as a trust under
§ 301.7701-4 or otherwise subject to

special treatment under the Internal Rev€Eompania Anonima

enue Code. A business entity with two
or more members is classified for fed-
eral tax purposes as either a corporation
or a partnership. A business entity with
only one owner is classified as a corpo-
ration or is disregarded; if the entity is
disregarded, its activities are treated in
the same manner as a sole proprietor-
ship, branch, or division of the owner.
(b) Corporations For federal tax pur-
poses, the termcorporation means—
(1) A business entity organized under
a Federal or State statute, or under a
statute of a federally recognized Indian
tribe, if the statute describes or refers to
the entity as incorporated or as a corpo-
ration, body corporate, or body politic;
(2) An association (as determined un-
der § 301.7701-3);
(3) A business entity organized under

a State statute, if the statute describes or Kazakstan,
refers to the entity as a joint-stockKogham

company or joint-stock association;

(4) An insurance company;

(5) A State-chartered business entity
conducting banking activities, if any of
its deposits are insured under the Fed-
eral Deposit Insurance Act, as amended,
12 U.S.C. 1811 et seq., or a similar
federal statute;

(6) A business entity wholly owned
by a State or any political subdivision
thereof;

(7) A business entity that is taxable

as a corporation under a provision of theion

Internal Revenue Code other than sec-
tion 7701(a)(3); and

(8) Certain foreign entities—(i) In
general Except as provided in para-
graphs (b)(8)(ii) and (d) of this section,
the following business entities formed in
the following jurisdictions:

American Samoa, Corporation

Argentina, Sociedad Anonima

Australia, Public Limited Company

Denmark, Aktieselskab
Ecuador, Sociedad Anonima or

Tunisia, Societe Anonyme

Turkey, Anonim Sirket

Ukraine, Aktsionerne Tovaristvo
Vidkritogo Tipu

United Kingdom, Public Limited

Egypt, Sharikat Al-Mossahamah
El Salvador, Sociedad Anonima

Finland, Osakeyhtio/Aktiebolag Company
France, Societe Anonyme United States Virgin Islands, Corpora-
Germany, Aktiengesellschaft tion

Greece, Anonymos Etairia Uruguay, Sociedad Anonima
Guam, Corporation Venezuela, Sociedad Anonima or
Guatemala, Sociedad Anonima Compania Anonima
Guyana, Public Limited Company (ii) Exceptions in certain case§he
Honduras, Sociedad Anonima following entities will not be treated as
Hong Kong, Public Limited Company corporations under paragraph (b)(8)(i) of
Hungary, Reszvenytarsasag this section:
Iceland, Hlutafelag (A) With regard to Canada, any cor-
India, Public Limited Company poration or company formed under any
Indonesia, Perseroan Terbuka federal or provincial law which provides
Ireland, Public Limited Company that the liability of all of the members
Israel, Public Limited Company of such corporation or company will be
Italy, Societa per Azioni unlimited; and
Jamaica, Public Limited Company (B) With regard to India, a company
Japan, Kabushiki Kaisha deemed to be a public limited company
Ashyk Aktsionerlik solely by operation of Section 43A(1)
(relating to corporate ownership of the
Republic of Korea, Chusik Hoesacompany), section 43A(1A) (relating to
Liberia, Corporation annual average turnover), or section
Luxembourg, Societe Anonyme 43A(1B) (relating to ownership interests
Malaysia, Berhad in other companies) of the Companies
Malta, Partnership Anonyme Act, 1956 (or any combination of these),
Mexico, Sociedad Anonima provided that the organizational docu-
Morocco, Societe Anonyme ments of such deemed public limited
Netherlands, Naamloze Vennootschapompany continue to meet the require-
New Zealand, Limited Company ments of section 3(1)(iii) of the Compa-
Nicaragua, Compania Anonima nies Act, 1956.
Nigeria, Public Limited Company (iii) Public companiesWith regard to
Northern Mariana Islands, Corpora-Cyprus, Hong Kong, Jamaica, and
Trinidad and Tobago, the term public
Norway, Aksjeselskap limited company includes any limited
Pakistan, Public Limited Companycompany which is not a private limited
Panama, Sociedad Anonima company under the laws of those juris-
Paraguay, Sociedad Anonima dictions.
Peru, Sociedad Anonima (iv) Limited companies Any refer-
Philippines, Stock Corporation ence to a limited company (whether
Poland, Spolka Akcyjna public or private) in paragraph (b)(8)(i)
Portugal, Sociedade Anonima of this section includes, as the case may
Puerto Rico, Corporation be, companies limited by shares and
Romania, Societe pe Actiuni companies limited by guarantee.

Austria, Aktiengesellschaft Russia, Otkrytoye Aktsionernoy (v) Multilingual countries Different

Barbados, Limited Company Obshchestvo linguistic renderings of the name of an
Belgium, Societe Anonyme Saudi Arabia, Sharikat Al- entity listed in paragraph (b)(8)(i) of this
Belize, Public Limited Company Mossahamah section shall be disregarded. For ex-

Bolivia, Sociedad Anonima

Brazil, Sociedade Anonima

Canada, Corporation and Company

Chile, Sociedad Anonima

People’s Republic of China, Gufen
Youxian Gongsi

Republic of China (Taiwan), Ku-fen
Yu-hsien Kung-szu

Colombia, Sociedad Anonima

Costa Rica, Sociedad Anonima

Cyprus, Public Limited Company

Czech Republic, Akciova SpolecnostCompany

pany

(Mahachon)

Singapore, Public Limited Companyample, an entity formed under the laws
Slovak Republic, Akciova Spolocnostof Switzerland as a Societe Anonyme
South Africa, Public Limited Com- will be a corporation and treated in the
same manner as an Aktiengesellschaft.
Spain, Sociedad Anonima (c) Other business entitiesFor fed-
Surinam, Naamloze Vennootschageral tax purposes—
Sweden, Publika Aktiebolag (1) The term partnership means a
Switzerland, Aktiengesellschaft business entity that is not a corporation
Thailand, Borisat Chamkad under paragraph (b) of this section and
that has at least two members.

(2) Wholly owned entities-(i) In
general A business entity that has a

Trinidad and Tobago, Public Limited
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single owner and is not a corporationapplied to that entity by substituting theoccurs at any time during the time that
under paragraph (b) of this section igate of the entity’s formation for May 8, the entity’s classification is relevant as
disregarded as an entity separate frorh996. defined in paragraph (d) of this section)
its owner. (3) Termination of grandfather sta- until the entity makes an election to
(i) Special rule for certain businesstus—(i) In general An entity that is not change that classification under para-
entities If the single owner of a busi- treated as a corporation under paragraggraph (c)(1) of this section. Paragraph
ness entity is a bank (as defined inb)(8)(i) of this section by reason of(c) of this section provides rules for
section 581), then the special rules apparagraph (d)(1) or (d)(2) of this sectionmaking express elections. Paragraph (d)
plicable to banks will continue to apply will be treated permanently as a corpoof this section provides special rules for
to the single owner as if the wholly ration under paragraph (b)(8)(i) of thisforeign eligible entities. Paragraph (e) of
owned entity were a separate entitysection from the earliest of: this section provides special rules for
(d) Special rule for certain foreign (A) The effective date of an electionclassifying entities resulting from part-
business entities-(1) In general Except to be treated as an association unddrership terminations and divisions under
as provided in paragraph (d)(3) of this§ 301.7701-3; section 708(b). Paragraph (f) of this
section, a foreign business entity de- (B) A termination of the partnership section sets forth the effective date of
scribed in paragraph (b)(8)() of thisunder section 708(b)(1)(B) (regardingthis section and a special rule relating to
section will not be treated as a corporasale or exchange of 50 percent or mor@rior periods.
tion under paragraph (b)(8)(i) of thisof the total interest in an entity’s capital () Classification of eligible entities

section if— or profits within a twelve month pe- that do not file an electior-(1) Domes-
() The entity was in existence onriod); or tic eligible entities Except as provided
May 8, 1996; (C) A division of the partnership un- in paragraph (b)(3) of this section, un-
(i) The entity's classification was rel- ger section 708(b)(2)(B). less the entity elects otherwise, a domes-
evant (as defined in § 301.7701-3(d)) (i) Special rule for certain entities tic eligible entity is—
on May 8, 1996; For purposes of paragraph (d)(2) of this (i) A partnership if it has two or

(iif) No person (including the entity) gaction paragraph (d)(3)(i)(B) of thisMore members; or
for whom the entity’s classification Wassection, shall not apply if the sale or (i) Disregarded as an entity separate
relevant on May 8, 1996, treats the xchange of interests in the entity is to drom its owner if it has a single owner.
entity as a corporation for purposes ofg|ated person (within the meaning of (2) Foreign eligible entities—(i) In
filing such person's federal income taXgactions 267(b) and 707(b)) and occurgeneral Except as provided in para-
returns, information returns, and Wwith-\o |ater than twelve months after thedraph (b)(3) of this section, unless the
holding documents for the taxable yeayaie of the formation of the entity. entity elects otherwise, a foreign eligible

including May 8, 1996; ( : . entity is—
. ! o e) Effective date The rules of this S
(iv) Any change in the entity's section are effective as of January 1 (A) A partnership if it has two or

claimed classification within the sixty 1997 more members and at least one member
months prior to May 8, 1996, occurred ' does not have limited liability;

solely as a result of a change in they 301 7701-3 Classification of certain_(B) An association if all members
organizational documents of the entityy ,ciness entities. have limited liability; or

and the entity and all members of the (C) Disregarded as an entity separate

entity recognized the federal tax conse- (a) In general A business entity that from its owner if it has a single owner
quences of any change in the entity'ss not classified as a corporation undethat does not have limited liability.
classification within the sixty months § 301.7701-2(b)(1), (3), (4), (5), (6), (ii) Definition of limited liability. For
prior to May 8, 1996; (7), or (8) (aneligible entity can elect purposes of paragraph (b)(2)(i) of this
(v) A reasonable basis (within theits classification for federal tax purposessection, a member of a foreign eligible
meaning of section 6662) existed oras provided in this section. An eligibleentity has limited liability if the member
May 8, 1996, for treating the entity asentity with at least two members canhas no personal liability for the debts of
other than a corporation; and elect to be classified as either an assar claims against the entity by reason of
(vi) Neither the entity nor any mem- ciation (and thus a corporation undetbeing a member. This determination is
ber was notified in writing on or before § 301.7701-2(b)(2)) or a partnershipbased solely on the statute or law pursu-
May 8, 1996, that the classification ofand an eligible entity with a singleant to which the entity is organized,
the entity was under examination (inowner can elect to be classified as amxcept that if the underlying statute or
which case the entity’s classificationassociation or to be disregarded as alaw allows the entity to specify in its
will be determined in the examination).entity separate from its owner. Paraorganizational documents whether the
(2) Binding contract rule If a foreign graph (b) of this section provides amembers will have limited liability, the
business entity described in paragrapbefault classification for an eligible en-organizational documents may also be
(b)(8)(i) of this section is formed aftertity that does not make an election.relevant. For purposes of this section, a
May 8, 1996, pursuant to a writtenThus, elections are necessary only whemember has personal liability if the
binding contract (including an acceptedan eligible entity chooses to be classicreditors of the entity may seek satisfac-
bid to develop a project) in effect onfied initially as other than the defaulttion of all or any portion of the debts or
May 8, 1996, and all times thereafter, inclassification or when an eligible entity claims against the entity from the mem-
which the parties agreed to engage (diehooses to change its classification. Afer as such. A member has personal
rectly or indirectly) in an active and entity whose classification is determinediability for purposes of this paragraph
substantial business operation in the judunder the default classification retainseven if the member makes an agreement
risdiction in which the entity is formed, that classification (regardless of anyunder which another person (whether or
paragraph (d)(1) of this section will bechanges in the members’ liability thatnot a member of the entity) assumes
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such liability or agrees to indemnify thatfederal tax or information return for thefifty percent of the ownership interests
member for any such liability. taxable year for which an election isin the entity as of the effective date of

(3) Existing eligible entities-(i) In made under paragraph (c)(1)(i) of thishe subsequent election are owned by
general Unless the entity elects other-section must attach a copy of its Formpersons that did not own any interests in
wise, an eligible entity in existence prior8832 to its federal tax or informationthe entity on the filing date or on the
to the effective date of this section willreturn for that year. If the entity is not effective date of the entity’s prior elec-
have the same classification that theequired to file a return for that year, ajjgn.
entity claimed under 8§ 301.7701-1copy of its Form 8832 must be attached :
throalgh 301.7701-3 as in effect on thdo I:t)r):e federal income tax or information (v) .De.emed eIgc_nons(A_) Exempt
date prior to the effective date of thisreturn of any direct or indirect owner oforgan|zat|on§An eligible entity Fhat has
section; except that if an eligible entitythe entity for the taxable year of thebeen determined to 'be, or claims to.be,
with a single owner claimed to be aowner that includes the date on whicHEX€mpt from taxation under section
partnership under those regulations, ththe election was effective. An indirect201(8) is treated as having made an
entity will be disregarded as an entityowner of the entity does not have to€lection under this section to be classi-
separate from its owner under this paraattach a copy of the Form 8832 to itsfied as an association. Such election will
graph (b)(3)(i). For special rules regard+eturn if an entity in which it has an be effective as of the first day for which
ing the classification of such entities forinterest is already filing a copy of theexemption is claimed or determined to
periods prior to the effective date of thisForm 8832 with its return. If an entity, apply, regardless of when the claim or
section, see paragraph (f)(2) of thisor one of its direct or indirect owners,determination is made, and will remain
section. fails to attach a copy of a Form 8832 toin effect unless an election is made

(ii) Special rules For purposes of its return as directed in this section, arunder paragraph (c)(1)(i) of this section
paragraph (b)(3)(i) of this section, aotherwise valid election under paragraplafter the date the claim for exempt
foreign eligible entity is treated as being(c)(1)(i) of this section will not be status is withdrawn or rejected or the
in existence prior to the effective date ofinvalidated, but the non-filing party may date the determination of exempt status
this section only if the entity’s classifi- be subject to penalties, including anyis revoked.
cation was relevant (as defined in paraapplicable penalties if the federal tax or (B) Real estate investment trustsn
graph (d) of this section) at any timeinformation returns are inconsistent withgjigiple entity that files an election un-
during the sixty months prior to thethe entity's election under paragraphyer section 856(c)(1) to be treated as a
effective date of this section. If an entity(c)(1)(i) of this section. _ real estate investment trust is treated as
claimed different classifications prior to (i) Effective date of electionAn paying made an election under this
the effective date of this section, theelection made under paragraph (c)(1)(iyection to be classified as an association.
entity’s classification for purposes ofof this section will be effective on the g,ch election will be effective as of the
paragraph (b)(3)(i) of this section is thedate specified by the entity on Formgrst day the entity is treated as a real
:?st (;Iass_lflcatll(_)nbi:lmmet{? ’by 'ﬁhe i_ntlty._8832 or_f(_)ndthe dtahte fllled t|_f nofsuch fjr";‘]teestate investment trust.

a foreign eligible entity’s classifica- is specified on the election form. The : ; )
tion is relevant prior to the effective effective date specified on Form 8832arrgwl)esEﬁﬁ,|r:tFr)§: t-rggerurgsl,log:‘“?r%s e);ra-
date of this section, but no federal tax occan not be more than 75 days prior t P 3 P
( : |, DL . AYS Prior 1y aph (c)(1):
information return is filed or the federalthe date on which the election is filed .

. . L Example 1 On July 1, 1998, X, a domestic
tax or information return does not indi-and can not be more than 12 month@orporaﬁon, purchases a 10% interest in Y, an
cate the classification of the entity, theafter the date on which the election iligible entity formed under Country A law in
entity’s classification for the period prior filed. If an election specifies an effective1990. The entity’s classification was not relevant
to the effective date of this section isdate more than 75 days prior to the dat@uraggespe;;‘jr”mf%sfggelfj?s'm;arf O]E"an'”i‘:]ot;T:St'toi’:]
determined under the regulations in efon which the election is filed, it will be § ﬁhus‘ e hot consdoned to be in existones on
fect on the date prior to the effectiveeffective 75 days prior to the date it Wase effective date of this section for purposes of
date of this section. filed. If an election specifies an effectiveparagraph (b)(3) of this section. Under the appli-

(c) Elections—(1) Time and place for date more than 12 months from the dateable Country A statute, all members of Y have
filing—() In general Except as pro- on which the election is filed, it will be 'mited liability as defined in paragraph (b)(2)(ii)

. . - . . of this section. Accordingly, Y is classified as an
vided in paragraphs (c)(1)(iv) and (v) ofeffective 12 months after the date it was,ssociation under paragraph (b)(2)()(B) of this
this section, an eligible entity may elecffiled. If an election specifies an effectivesection unless it elects under this paragraph (c) to
to be classified other than as providediate before January 1, 1997, it will bebe classified as a partnership. To be classified as a
under paragraph (b) of this section, or teeffective as of January 1, 1997. partnership as of July 1, 1998, Y must file a Form
change its classification, by filing Form (iv) Limitation. If an eligible entity 85?12)(i)byofsiﬁifmsbeecrﬁolng’ égffusesesn pslre"’girgﬁh
8832, Entity Classification Election, makes an election under paragrapBannot be effective more than 75 days prior to the
with the service center designated orfc)(1)(i) of this section to change itsdate on which it is filed, if Y files its Form 8832
Form 8832. An election will not be classification (other than an electionafter September 13, 1998, it will be classified as
accepted unless all of the informationmade by an existing entity to change itg" association from July 1, 1998, until the effec-

. . . P . ive date of the election. In that case, it could not
required by the form and instructions.classification as of the effective date Ofy,,nge its classification by election under this
including the taxpayer identifying num-this section), the entity cannot change itgaragraph (c) during the sixty months succeeding
ber of the entity, is provided on Formclassification by election again duringthe effective date of the election.

8832. See § 301.6109-1 for rules orihe sixty months succeeding the effec- Example 2 () Z is an eligible entity formed
applying for and displaying Employertive date of the election. However, theunder Country B law and is in existence on the
Identification Numbers. Commissioner may permit the entity tochccuve date of this section within the meaning of

.. e . . . L . —paragraph (b)(3) of this section. Prior to the

(i) Further notification of elections change its classification by electiongfective date of this section, Z claimed to be
An eligible entity required to file a within the sixty months if more than classified as an association. Unless Z files an
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election under this paragraph (c), it will continuethe entity is acquired which will require The revisions and addition read as
to be classified as an association under paragra%] U.S. person to file an information follows:

b)(3) of thi tion.
( )(.. ) 0 s section __return on Form 5471.

(i) Z files a Form 8832 pursuant to this . L . § 301.7701-4 Trusts.
paragraph (c) to be classified as a partnership, (2) Special rule when classification is

effective as of the effective date of this section. Zno longer relevant. If the classification ) . % %
can file an election to be classified as an associepf a foreign eligible entity which was (b) Business trusts* The fact
tion at any time thereatter, but then would not beyreviously relevant for federal tax pur- that any organization is technically cast

permitted to change its classification by election +ln the trust form, by conveying title to
during the sixty months succeeding the effectivd 0SES CE€ASES to be releva?m, for SI).(t. tv to trust for the b fit of
- consecutive months, the entity’s classifiP@Perty to lrustees ior ihe benefit o
date of that subsequent election. S ’ 1Y persons designated as beneficiaries, will
cation will initially be determined under '

(2) Authorized signatures(i) In gen- the default classification when the clas10t change the real character of the
eral. An election made under paragraptsification of the foreign eligible entity organization if the organization is more
(©)(1)(i) of this section must be signedagain becomes relevant. The date thaqr%perly classified gs a business entity
by— the classification of a foreign entity Under 8 301.7701-2.

, ceases to be relevant is the date an (©) * * * (1) * * * An investment
(A) Each member of the electing en- vent ocours that causes the classificalust with multiple classes of ownership

tity who is an owner at the time the ~ = “interests ordinarily will be classified as
election is filed; or tion to no longer be relevant, o, if "° 2 business entity under § 301.7701-2;
_ event occurs in a taxable year that nuty : '

(B) Any officer, manager, or member causes the classification to be relevant’oWever, an investment trust with mul-
of the electing entity who is authorizedhen the date is the first day of thattiPle classes of ownership interests, in
(under local law or the entity’s organiza-taxable year. which there is no power under the trust
tional documents) to make the election (g) Coordination with section 708(b) agreement to vary the investment of the
and who represents to having such alUexcept as provided in § 301.7701 certificate holders, will be classified as a

thorization under penalties of perjury.z(d)(g,) (regarding termination of grand_trust if the trust is formed to facilitate

. . . ; : -~ direct investment in the assets of the
(i) Retroactive elections For pur- father status for certain foreign busmesaust and the existence of multiple
poses of paragraph (c)(2)(i) of this secentities), an entity resulting from a asses of ownership interests is inciden-
tion, if an election under paragraphtransaction described in section[al to that purpose
(c)(1)(i) of this section is to be effective 708(b)(1)(B) (partnership termination 2) *** '
for any period prior to the time that it is dué to sales or exchanges) or section p.. 510 1« = » As a consequence
filed, each person who was an owner 08(bD)(2)(B) (partnership division) is ay,q"ayistence of multiple classes of trust
between the date the election is to b&artnership. ownership is not incidental to any pur-
effective and the date the election is (f) Effective date-(1) In general pose of the trust to facilitate direct
filed, and who is not an owner at theThe rules of this section are effective asnyestment, and, accordingly, the trust is

* * * * *

time the election is filed, must also signof January 1, 1997. classified as a business entity under
the election. (2) Prior treatment of existing enti- § 301.7701-2.
(d) Special rules for foreign eligible ties In the case of a business entity that o x e

entities—(1) For purposes of this sec-is not described in § 301.7701-2(b)(1), Example 3* * * Accordingly, the
tion, a foreign eligible entity’s classifica- (3), (4), (5), (6), or (7), and that was inyyst s classified as a business entity
tion is relevant when its classificationexistence prior to January 1, 1997, thgnder § 301.7701-2.

affects the liability of any person for entity’s claimed classification(s) will be
federal tax or information purposes. Forrespected for all periods prior to January . :
example, a foreign entity’s classificationl, 1997, if— segzioﬁﬁegg\é?alﬁaf TretJUtIS)fattsl]; th:ars
would be relevant if U.S. income was (i) The entity had a reasonable baSiT')e inning aftery nggmber 31 1)/960
paid to the entity and the determination(within the meaning of section 6662) forPagr]a ra gh (€)(5) of this section contains
by the withholding agent of the amountits claimed classification; rulesgofpapplicability for paragraph (e)

to be withheld under chapter 3 of the (i) The entity and all members of the . : x

X of this section. In addition, the last
Internal Revenue Code (if any) wouldentity recognized the federal tax consesentences of paragraphs (b), (c)(1), and
vary depending upon whether the entityences of any change in the entity’§c)(2) Example land Example 3of this

is classified as a partnership or as ag|assification within the sixty months i i
association. Thus, the classificatiorbriOr to January 1, 1997; andy iggt;on are effective as of January 1,

i et e smertatn ot ) i e nty v e - "2 o St 3017056 e
_ gag : "“per was notified in writing on or before to read as follows:

entity, the type of tax or information May 8, 1996, that the classification of

return t% f'.lﬁ; o;lh:)vﬁhtet:]eturln m.l]f.St tt.)ethe entity was under examination (in§ 301.7701-6 Definitions; person, fidu-

prepared. The aaté that the classimcaliof o, case the entity’s classificationciary.

?r:ea dfgtr:'gg 2|\|/gell’?tle0§23|z 't?];flsr\g:éf é/vnill be determined in the examination).
Par. 8. Section 301.7701-4 is

obligation to file a federal tax return, an individual, a corporation, a partner-
information return, or statement for@mended as follows: ship, a trust or estate, a joint-stock
which the classification of the entity 1. The last sentence of paragraphgompany, an association, or a syndicate,
must be determined. Thus, the classifi(b), (c)(1), (c)(2)Example 1 and (c)(2) group, pool, joint venture, or other unin-
cation of a foreign entity is relevant, for Example 3are revised. corporated organization or group. The
example, on the date that an interest in 2. Paragraph (f) is added. term also includes a guardian, commit-
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(a) Person The termpersonincludes



tee, trustee, executor, administratorRevenue Code. In cases when no leg@kr part or section where  Current OMB

trustee in bankruptcy, receiver, assignettust has been created in the estat@entified or described control No.
for the benefit of creditors, conservatorcontrolled by the agent and attorney, the o« % % %
or any person acting in a fiduciaryliability to make a return rests with theso1.7701-3................ 1545-1486
capacity. principal. (c) Effective date The rules I

(b) Fiduciary—(1) In general Fidu- of this section are effective as of Janu-
ciary is a term that applies to personé”Y 1,1997. c Margaret l\:{lilner RiThadeOH,

iti i i- ommissioner of Internal Revenue.

who occupy positions of peculiar confi § 301.7701-7 [Removed]
dence toward others_, .such as trustees, . _ Approved December 10, 1996.
executors, and administrators. A fidu- Par. 10. Section 301.7701-7 is re-
ciatr); ist a pﬁ_rshon WE? h(;lds inbtrustf_a_rrroved. Donald C. Lubick,
eslate 1o which another has a beneficia Assistant Secretary of the Treasury.
interest, or receives and controls incomgﬁ?/-er?EoR?S_L?l\l\l/l[)BEgoTwl—EROL (Filed by the Office of the Federal Register on
of another, as in the case of receivers. NAPERWORK REDUCTION ACT December 17, 1996, 8:45 a.m., and published in
committee or guardian of the propertyP the issue of the Federal Register for December 18,

of an incompetent person is a fiduciary. par. 11. The authority citation for part199¢: 61 F-R. 66584)
(2) Fiduciary distinguished from 602 continues to read as follows:

agent There may be a fiduciary rela-  Authority: 26 U.S.C. 7805. Section 7520.—Valuation Tables
tionship between an agent and a princi- . . .
The adjusted applicable federal short-term, mid-
pal, but the WOI’d agent doeS not denoté 602101 [Amended] term, ancjj |Ong_teprpm rates are set forth for the
a fiduciary. An agent having entire month of January 1997. See Rev. Rul. 97-1, page

charge of property, with authority to  Par 12.In § 602.101, paragraph (C)o.
effect and execute leases with tenant$ amt_endled dby tadc:;‘\ng tabre\;v entré/ n

: : iili numerical order to the table to read a .
entirely on his own responsibility andfollowg Bection 7872.—Treatment of Loans
without consulting his principal, merely : With Below-Market Interest Rates

turning over the net profits from the
property periodically to his principal by § 602.101 OMB Control numbers. The adjusted applicable federal short-term, mid-

. . . term, and long-term rates are set forth for the
virtue of authority conferred upon him month of January 1997. See Rev. Rul. 971, page

by a power of attorney, is not a fidu- ook ox o 10.
ciary within the meaning of the Internal (c) * * *
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Part Ill. Administrative, Procedural, and Miscellaneous

Obsolescence of Revenue Rulings determining the ADP and ACP of plan year, using the definition of HCE
and Revenue Procedures Under TD  NHCEs, while current year data is usedn effect for the preceding plan year.

8697, Simplification of Entity for HCEs. Alternatively, an employer Thus, for purposes of § 401(k)(3)-
Classification Regulations (Check may elect to use current year data fofA)(ii), the individuals taken into ac-
the Box) determining the ADP and ACP for bothcount in determining the prior year's

HCEs and NHCEs, but this election mayADP for NHCEs are those individuals
Notice 97-1 only be changed as provided by thevho were NHCEs during the preceding

Secretary. Prior to the effective date ofyear, without regard to the individuals’
these amendments, plans must use cuwstatus in the current year. For example,
ent year data in determining the ADPan individual who was an NHCE for the
nd ACP for both HCEs and NHCEs.preceding plan year is included in this
Section 1433(e) of the SBJPA amendsalculation even if the individual is no
. 401(k)(8)(C) and & 401(m)(6)(C), ef-longer employed by the employer or has
ers to the effect of the regulations Ofxacive for plan years beginning afterbecome an HCE in the current plan
existing revenue rulings and revenugyecemper 31, 1996, to provide that theear.
procedures that apply the prior classifiyistipution of excess contributions and As a result, the prior year's ADP for
cation regulations under § 77(.)1 of theycess aggregate contributions will beNHCEs can be calculated as soon as the
Internal Revenue Code. Effective JanUmage on the basis of the amount ohecessary data on prior year status,
ary 1, 1997, such revenue rulings andontribytions by, or on behalf of, eachcontributions and compensation become
revenue procedures are obsolete 10 thgce " prior to the effective date of theseavailable. For example, for the 1997
extent that they use the prior classificay nengments, plans must distribute explan year, if a plan does not provide for
tion regulations to distinguish betweenygsg contributions and excess aggregateatching contributions described in
partnerships and associations. contributions using a method based o 401(m)(4)(A) or qualified nonelective
_The Internal Revenue Service is COMyne actyal deferral ratio or actual contri-contributions described in § 401(m)-
piling a list of these obsolete documenty, ;ion ratio of each HCE. (4)(C), the ADP for the 1997 plan year
that will be published in the Intemnal " rpig notice provides guidance regardof HCEs will be compared with the
Revenue Bulletin. , __ing the determination of the ADP andADP for the 1996 plan year of NHCEs
The principal author of this notice iSACp for NHCEs under § 401(k)(3)- in 1996, i.e., with the same ADP used in
Mark D. Harris of the Office of Assis- (ayii) and § 401(m)(2)(A) for plan nondiscrimination testing for the 1996
tant Chief Counsel (Passthroughs a”@ears beginning after December 31plan year under prior law. Future guid-
Special Industries). For further informa-199g: transition relief for plans thatance will address the conditions under
tion regarding this notice contact Mr.gject to use current year ADP or ACPwhich and the extent to which matching
Harris at (202) 622-3050 (not a toll-freeqaia for the 1997 plan year; and guidcontributions described in § 401(m)-
call). ance regarding the distribution of exces$4)(A) and qualified nonelective contri-
contributions and excess aggregate comutions described in § 401(m)(4)(C)

This notice accompanies TD 8697
Simplification of Entity Classification
Regulations (published in the Federa
Register on December 18, 1996). The
purpose of this notice is to alert taxpay-g

Cash or Deferred Arrangements; tributions under 8§ 401(k)(8)(C) andmay be taken into account in determin-
Nondiscrimination § 401(m)(6)(C) for plan years beginninging the current or prior year’s ADP or
after December 31, 1996. ACP for NHCEs in nondiscrimination
Notice 97-2 | DETERMINATION OF ADP AND :)ei\aslgngegr the 1997 plan year and future
years.
This notice provides guidance an EAP\R FD%I?A NHCEs USING PRIOR For purposes of determining the prior
transition relief relating to the revised year's ACP for NHCEs under

nondiscrimination rules under § 401(k) Section 401(k)(3)(A)(ii), as amended,§ 401(m)(2)(A), as amended, rules simi-
and § 401(m) of the Internal Revenueprovides that a cash or deferred arrangdar to those used in determining the
Code. The rules applicable to qualifiedment will not be treated as a qualifiedprior year's ADP for NHCEs under
cash or deferred arrangements underash or deferred arrangement unless tHg 401(k)(3)(A)(ii) will apply.
§ 401(k) and matching and employeeactual deferral percentage for eligibl
contributions under § 401(m) wereHCESs for the plan year meets a nondiseI(IJ'STllséNgEII:?RNES.ELIYEgA';ORAg#AgSR
changed by the Small Business Jolrimination test when compared to theACP DATA EOR THE 1997 PLAN
Protection Act of 1996 (SBJPA), Pub. L.actual deferral percentage for all otherYE AR
104-188. eligible employees for the preceding

Under § 401(k) and § 401(m) of theplan year. Thus, as amended, Under 8§ 401(k)(3)(A)(ii)) and
Code, the actual deferral percentag€ 401(k)(3)(A)(ii) generally requires the § 401(m)(2)(A), as amended, an em-
(ADP) and the actual contribution per-comparison of the current year's ADPployer that elects to use current year
centage (ACP) of highly compensatedor HCEs to the prior year's ADP for data in determining the ADP or ACP of
employees (HCEs) are compared witiNHCEs. NHCEs for the 1997 plan year or for
those of nonhighly compensated em- For purposes of § 401(k)(3)(A)(ii), later plan years must continue to use
ployees (NHCEs). Section 1433(c) ofthe actual deferral percentage for alturrent year data for all future plan
the SBJPA amends § 401(k)(3)(A) andbdther eligible employees for the precedyears, unless the election is changed in a
§ 401(m)(2)(A), effective for plan yearsing plan year is the ADP for the preced-manner provided by the Secretary.
beginning after December 31, 1996, tang plan year for the group of employ- Under the transition relief provided
provide for the use of prior year data inees who were NHCEs in the precedindy this notice, a plan that uses current
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year data in determining the ADP or This total amount in step 2 (total ADP of the two HCEs under the plan

ACP of NHCEs for the 1997 plan yearexcess contributions) should be distribmay not exceed 5% (i.e., 2 percentage
will be permitted to use prior year datauted in accordance with steps 3 and 4oints more than the ADP of the

for the 1998 plan year without receivingbelow: NHCEs under the plan).

approval from the Service. For the 1997 3. The elective contributions of the p s ant to § 401(k)(8)(B), § 1.401-

plan year, no plan amendment or formal ~ HCE with the highest dollar ) 155) and this notice, the total

election is required to be made in 1996  amount of elective contributions are,y cess contributions for the HCEs is

or 1997 in order to continue to use reduced by the amount required to .o o< follows:
current year data in determining the  Ccause that HCE's elective contribu-

; Step 1. The elective contributions of
ADP of NHCEs. The Treasury and the :'r?”s t|° ‘i.q“a' thet ‘?'t‘)’"t"?‘r amo‘;”:h"f HeE 1 (the HCE with the highest
Service intend to issue guidance regard- € _elective - contributions o €

. o . HCE with the next highest dollar ADR) are reduced by $3,400 in order
ing the conditions under which employ- 5 10 " o elective  contributions. o reduce the ADR of HCE 1 to 6%

ers that elect to use current year data} for This amount is then distributed to  ($5,100/$85,000), which is the ADR
the 1998 or a later plan year may switth  ypo"HioE with the highest dollar of HCE 2. Because the ADP of the
to using prior year data for subsequent 56t However, if a lesser reduc- HCEs still exceeds 5%, the ADP test
plan years. tion, when added to the total dollar of & 401(k)(3)(A)(ii) is not satisfied
amount already distributed under and further reductions in elective con-
glé)N?g?;S#?gJéoANNDoé:xcEE)é%EA?GS. this step, would equal the total tributions are necessary. The elective
CREGATE CONTRIBUTIONS excess contributions, the lesser re- contributions of HCE 1 and HCE 2
duction amount is distributed. are each reduced by one percent of
Section 401(k)(8), as amended, pro- 4 If the total amount distributed is compensation ($850 and $1,583 re-
vides a new procedure for correcting a €SS than the total excess contribu- spectively). Because the ADP of the
plan’s failure to meet the nondiscrimina- _ tions, step 3 is repeated. HCEs now equals 5%, the ADP test
tion test of § 401(k)(3). Under If these distributions are made, the of § 401(k)(3)(A)(ii) is satisfied, and
§ 401(k)(8)(B), which was not amendedcash or_deferred arrangement is treated no further reductions in elective con-
by the SBJPA, an excess contribution j@s meeting the nondiscrimination test of tributions are necessary.
determined for each HCE. Section® 401(K)(3) regardless of whether thesiep 2. The total excess contributions
401(k)(8)(C), prior to amendment, andADP. if recalculated after distributions, for the HCEs that must be distributed
§ 1.401(k)-1()(2) of the Income Tax Would satisfy § 401(k)(3). equal $5,833, the total reductions in
Regulations provided for the distribution A parallel method is used for the glective contributions under step 1
of this amount to each HCE. ParallelPurpose of recharacterizing excess con- (3400 + $850 + $1,583).
rules applied to correction of failure tolributions under § 401(K)B)A)(i) and b, 5,ant 1o § 401(K)(8)(C), the $5,833
satisfy the nondiscrimination test offor distributing excess aggregate contriy, o aycess contributions for the 1997
§ 401(m). butions under § 401(m)(6)(C), Splan year would then be distributed as
The SBJPA amended § 401(k)@8)Cpmended. follows:

: i After excess and excess aggregat I ,
to provide that distributions of excess - . 9 gtep 3. The plan distributes $1,000 in
contributions for any plan year are mad&oniributions, if any, have been distrib-

to HCEs on the basis of the amount o ted “Sif‘g the method described aboye, ﬁ'gﬁ'vﬁitﬁopﬁgbﬁf '%r;ssttzoﬁ:gfaﬁqéhhni

contributions by, or on behalf of, each he multiple use test of 8 401(m)(9) is of elective contri%utions) in order to

HCE. This amendment does not affecfPPlied- For purposes of § 401(m)(9), if he doll f the el

the & 1eCL corrective distribution of excess con- reduce the dollar amount of the elec-
e total amount of the excess contribu; tive contributions of HCE 2 to

. B tributions has been made, or a o
tions to be distributed, but merely real- "o 2 o isation has occurred, the ADP $8,500, which is the dollar amount of

locates the distributions among thefor HCEs is deemed to be the largest the elective contributions of HCE 1.

HCEs. . . . amount permitted under § 401(k)(3).Step 4. Because the total amount distrib-
Accordingly, in order to distribute gimijarly 'if a corrective distribution of ~ uted ($1,000) is less than the total
excess contributions under 8 401(k)(8)gycess aggregate contributions has beenexcess contributions ($5,833), step 3
as amended, the following procedure i$nade, the ACP for HCEs is deemed to Must be repeated. As the dollar
used: be the largest amount permitted under amounts of remaining elective contri-
1. Calculate the dollar amount ofg 401(m)(2). butions for both HCE 1 and HCE 2
excess contributions for each af- The method described above for dis- are equal, the remaining $4,833 of
fected HCE in a manner describedributing excess contributions is illus- €Xxcess contributions is then distrib-
in 8 401(k)(8)(B) and 8 1.401(k)- trated by the following example: uted equally to HCE 1 and HCE 2 in
1(f)(2). However, in applying these For the 1997 plan year, HCE 1 has the amount of $2,416.50 each.
rules, rather than distributing theelective contributions of $8,500 and Under this example, HCE 1 must
amount necessary to reduce thgg5000 in compensation, for an ADRreceive a total distribution of $2,416.50
actual deferral ratio (ADR) of each of 10%, and HCE 2 has elective contri-of excess contributions, and HCE 2
affected HCE in order of thesepuytions of $9,500 and compensation ofmust receive a total distribution of
employees’ ADRs, beginning with $158,333, for an ADR of 6%. As a $3,416.50 of excess contributions. This
the highest ADR, the plan usesresult, the ADP for the 2 HCEs underis true even though the ADR of HCE 1

these amounts in step 2. the plan (HCE 1 and HCE 2) is 8%.exceeded the ADR of HCE 2. The plan
2. Determine the total of the dollar The ADP for the NHCEs is 3%. Underis now treated as satisfying the nondis-
amounts calculated in step 1. the ADP test of 8 401(k)(3)(A)(ii), the crimination test of & 401(k)(3) even
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though the ADP would fail to satisfy Code to permit an S corporation (1) to New 8§ 1361(b)(3)(B) defines the
§ 401(k)(3), if recalculated after distri- own 80 percent or more of the stock ofterm “qualified subchapter S subsid-
butions. a C corporation, and (2) to elect to owniary” as a domestic corporation that is

a qualified subchapter S subsidiaryiot an ineligible corporation, if (1) an S
COMMENTS REQUESTED (QSSS). corporation holds 100 percent of the
The Treasury and the Service invite To he|p taxpayers Comp|y with theSIOCk of the Corporatlonv and (2) that S

comments and suggestions regarding thgy, the Department of the Treasury an&orporation elects to treat the subsidiary

matters discussed in this notice. Com SO as a QSSS. Section 1361(b)(3)(A) pro-
the Internal Revenue Service intend toides that a corporation that is a QSSS

ments are specifically requested CONig e regulations interpreting § 1308 o s not treated as a separate corporation
e the Act. This notice solicits comments, "o assets, liabilities, and items of

—The use of qualified matching andg i € _ ]
qualified nonelective contributions in; o taxpayers and practitioners regardicome, - deduction, and credit of the

computing the prior year's ADP for 9 the issues listed below. HQWGVGrQSSS are treated as assets, liabilities,
NHCESs, including methods of prevent-2Y Other comments conceming theng items of income, deduction, and
ing inappropriate double counting. changes made by § 1308 of the Act willgredit of the parent S corporation.

—The appropriate determination o€ considered in developing regulatory The statutory provisions do not pro-
the prior year's ADP for NHCEs when gwdance..Thls notice also prowc_ies temyide guidance on how the corporation
the group of employees tested is signifilPerary guidance on the manner in whictmakes the election, the effective date of
cantly different in the current year than® QSSS election must be made and th@e election, or how the commingling of

in the prior year. effective date of the election. assets, liabilities, and other items occurs
after the election is made. The legisla-

Comments can bg addressed tBACKGROUND tive history, however, indicates that
CC:DOM:CORP:R (Notice 97-2), room when the parent corporation makes the

5228, Internal Revenue Service, POB Prior law prohibited a subchapter Sgoion “the subsidiary will be deemed
7604, Ben Franklin Station, Washingtongcorporation from owning 80 percent or, =\ . o liquidated under §8 332 and
DC 20044. In the alternative, commentdnore Of the stock of another corpora-g3; immediately before the election is
may be hand delivered between thdion. Furthermore, an S corporationgge ive SeeS. Rep. No. 281, 104th

hours of 8 a.m. and 5 p.m. tocould not have a corporation asasharecong. >d Sess. 53 (1996)(Sénate Re-
CC:DOM:CORP:R (Notice 97-2), Cou-holder. Congress modified these Conbort)' ’H.R. Rep. No. 586, 104th Cong.

rier's Desk, Internal Revenue ServiceStraints by enacting § 1308 of the Actyy “gess” 89 (1996)(House Report).
1111 Constitution Avenue NW., Wash-effective for taxable years beginning,. . -"ihe s corporation acquires the
ington, DC. Alternatively, taxpayers mayafter December 31, 1996, The Act added;q oy “of the subsidiary in a qualified

transmit _comments  electronicallynew 88 1361(b)(3), 1362()(3)(F), andg,ry 1 chase, the corporation may
via the IRS Internet site at http://1504(b)(8) to the Code, while removing .\ o o1 election under § 338 with

www.irs.ustreas.gov/prod/tax_regsg 1361(b)(2)(A) and 1361(c)(6). respect to the subsidiary.

comments/html. By removing § 1361(b)(2)(A), the  gaction 1361(b)(3)(C) provides that

Act permits an S corporation to own 80
DRAFTING INFORMATION erc?ant c;rsmore of apC clor orati\c,)vn A _QSSS that ceases to meet the
o ) ) p : P " “requirements of § 1361(b)(3)(B) will be
The principal authors of this noticethe same time, new § 1504(b)(8) pPréyeated as a new corporation acquiring

are Kenneth Conn of the EmployeeVents an S corporation from joining ingy of it assets (and assuming all of its
Plans Division and Catherine Fernandehe filing of a consolidated return with j;iiies) immediately before the cessa-
of the Office of the Associate Chiefits affiiated C corporations, but doesiq, fom its S corporation parent in a
Counsel (Employee Benefits and ExJ0t prevent the C corporation subsidiaryeemeq exchange for the subsidiary’s
empt Organizations). For further infor_fro_m filing a consollglated return with its stock. Upon the termination,
mation regarding this notice, contact théffiliated C corporationsSeeH.R. Conf. g 1361 (h)(3)(D) provides that the
Employee Plans Division’s telephone aSRep' No. 7371 104th Cong'! 2d Sessformer QSSS (and any successor corpo-
sistance service between 1:30 and 4:0824 (1996). ration) is not eligible to make either a
p.m., Eastern Time, Monday through Under prior law, the S election of aQSSS election or an election to be
Thursday at (202) 622-6074/75 or Ken<orporation with C earnings and profitstreated as an S corporation before its
neth Conn at (202) 622—-6214. (Theséerminated if that S corporation receivedifth taxable year that begins after the
telephone numbers are not toll-freepassive income, including dividends, infirst taxable year for which the termina-
numbers.) excess of 25 percent of gross receiptgon is effective, unless the Secretary
for 3 consecutive years. Sectioncgnsents to the election.
) 1363(d)(3)(F) modifies that general rule
Subchapter S Corporation by excluding dividends from passiveREQUEST FOR COMMENTS
Subsidiaries investment income to the extent that the _ o
Notice 97-4 dividends are attributable to the active The Service and Treasury invite com-
conduct of a trade or business of a @nents from the public on issues that
PURPOSE corporation in which the S corporationshould be addressed in proposed regula-
has an 80 percent or greater ownershiions implementing § 1308 of the Act.
Section 1308 of the Small Businessnterest. However, neither the Act norThe Service is particularly interested in
Job Protection Act of 1996, Pub. L. No.the legislative history provides rules forreceiving comments on the following:
104-188, 110 Stat. 1755 (the Act) modi-determining the attribution of dividends 1) The attribution of dividends re-
fied 8§ 1361 of the Internal Revenueto an active trade or business. ceived by an S corporation from an 80
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percent or greater owned C corporatioshould follow the instructions applicableSubchapter S Banks — Sections
between earnings and profits attributabléo that form with the following modifi- 1362 and 265

to the active conduct of a trade orcations: )

business or to passive investments of the 1 At the top of the Form 966, print Notice 97-5

C corporation, particularly in situations “FILED PURSUANT TO NO-
where the C corporation is a member of TICE 97-4." BACKGROUND
Section 1315 of the Small Business

an affiliated group that files a consoli- 5 In the b labeled “Emol
dated return; - N -f? Yox 1abeied  EMPIOYer 50h protection Act of 1996 (the Act),
2) Issues arising upon the formation ~ identification number” (EIN), enter o\ ™ 1 ) "rag "0 ded s 1361(0)(2) of
of a QSSS, including those arising from  the subsidiary’s EIN (if appli- "\ 0 B Revenue Code to aliow
the operation of §§ 332 and 337 or  cable). If the subsidiary was not iny .\ o (as defined in § 581) that do not
§ 338; existence prior to the time of elec'use the reserve method of accounting
3) Issues arising upon the termination ~ tion and ‘does not have an EIN.fo pag gebts to qualify as small busi-
of a QSSS; and there will be no need to obtain apess corporations (and therefore qualify
4) Issues arising when a QSSS elec-  taxpayer identification number for {, glect S corporation status), effective
tion is made for a subsidiary that is a  the subsidiary. In this case, inseror tax years beginning after December

member of a consolidated group. Writ- “QSSS” in the box. (If the parent 31, 1996.
ten comments should be sent to the  corporation chooses to obtain an gection 1308(b) of the Act added new
following address: EIN for the newly-formed QSSS, § 1361(b)(3) to allow an S corporation
Internal Revenue Service the parent should check “Other” to own a qualified subchapter S subsid-
CC:DOM:CORP (NT 97-4; when asked the “Type of entity” iary (QSSS). A subsidiary qualifies as a
CC:DOM:P&SI:1) _ _ on the SS—4, and specify that theQSSS if (1) the subsidiary would be
P.O. Box 7604, Ben Franklin Station entity is a QSSS.) eligible to elect subchapter S status if its
Washington, DC 20044 3. In Box 4 on Form 966, enter theStock were owned directly by the share-

In the alternative, comments may be  gesjred effective date for the elec-holders of its S corporation parent; (2)
hand delivered between the hours of tion. The election may be effectivethe S corporation parent owns 100 per-
8:00 a.m. and 5:00 p.m. to the courier’s on the date Form 966 is filed or UIOcent of the subsidiary’s stock; and (3)
desk at 1111 Constitution Avenue, NW., to 75 days prior to the filing of the parent elects to treat the subsidiary
Washington, DC, or submitted electroni- Form 966, provided that date is8s a QSSS. If the QSSS election is
cally via the IRS internet site at http:// not beforé the effective date Ofmade, the subsidiary is not treated as a
www.irs.ustreas.gov/prod/tax_regs/ § 1308 of the Act and that th separate corporation, and all the assets,
comments.html. Yo 0 € Act and na eIiabilities, and items of income, deduc-
subsidiary otherwise qualified as

. ) ion, and credit of the subsidiary are
TEMPORARY QSSS ELECTION QSSS for the entire period foryeateq as the assets, liabilities, and

PROCEDURE ‘é"frf‘é‘gt‘ tlr:]ce)rr(tart]r;s&:edg/er;cﬁceiorlr:: irneitems of income, deduction, and credit
. u , - .
The legislative history supporting i h fil of th? pare_nt S cor_poratlor_L
Ak quirement that Form 966 be filed |, t d d th
§ 1308 of the Act indicates that when a  ithin 30 days of the date in BOX agrmrr o o om e Julocance on tne
parent corporation makes an election to effect of the QSSS election under

. : 4 is ignored. § 1361(b)(3) on banks affiliated with
treat th -
i;er;‘ vsillsub?as'gg)r/nzg ?OQhSasvz' quﬁic?;?esc;d 4. In Box 7c on Form 966, enter thenonbanks; the application of the S cor-
under §8 332 and 337 immediately be- name of the parent. The parent'poration passive investment income

fore the election is effectiveSeeSenate EIN should be included in Box 7d. ruIes_ of § 1362(d)(3); the application of
Report at 53; House Report at 89. When 5. In Box 10 on Form 966, enter the mtergst expense disallowance rules
a corporation liquidates under § 332, ‘8 1361(b)(3)(B).” of § 265; and an automatic change in
that corporation must file a Corporate 6. Form 966 must be signed by aMethod of accounting for bad debts.
Dissolution or Liquidation Form 966 corporate officer authorized to sign

within 30 days of the adoption of a the PARENT's tax return. EléNN}EiQEEIUATED WITH

liquidating plan or resolution. In addi- Banks and bank holding companies
tion, that corporation must file a retuMghould consult Notice 97-5, 1997-2 The Department of the Treasury and
for the short period ending on the datq R B, before filing an election underthe Internal Revenue Service are con-

that it goes out of existence. the procedures listed above. cerned that the interaction of § 1315

The Service and Treasury intend to and § 1308(b) of the Act creates unin-
issue regulations describing the mannghyRAFTING INFORMATION tended and inappropriate results for
in which a QSSS election must be made banks that are affiliated with nonbank

and the effective date of the election. The principal author of this notice is entities. Treasury and the IRS believe
Until regulations are issued, howeverDeanna L. Walton of the Office of that the special provisions of the Code
taxpayers should follow the proceduredissistant Chief Counsel (Passthroughfhat apply to banks should apply only to
listed in this notice to satisfy the elec-and Special Industries). For further inthe specific state-law entity that quali-

tion requirements. formation regarding this notice contactfies as a bank under § 581 of the Code;
To make the QSSS election, the parMs. Walton at (202) 622-3050 (not asuch special bank treatment should not
ent corporation should file a Form 966toll-free call). apply to nonbanks, even if the nonbank
with the Service Center. When complet- is affiliated with a bank and the parent
ing the form, the parent corporation elects to treat the subsidiary as a QSSS.
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Treasury intends to work with Congress * Assets required to be held to con-into account in applying 8 265(b) at the
on appropriate technical corrections to  duct a banking business (such abkank level, they are not taken into
the Act to clarify the tax treatment of Federal Reserve Bank, Federaaccount again in applying § 265(a) at
banks affiliated with nonbanks. It is Home Loan Bank, or Federal Agri- the shareholder level.

anticipated that any technical corrections  cultural Mortgage Bank stock or

will be effective as of the effective date participation certificates issued by aAUTOMATIC CHANGE IN METHOD

of the Act. In the interim, banks (includ- Federal Intermediate Credit BankOF ACCOUNTING

ing banks for Which_ QSSS elections are which represent nonvoting stock in The service will issue further quid-
made) should continue to comply with ~ the bank). , ance granting permission for an auto-
applicable information reporting and fil- * Assets pledged to a third party tomatic change in method of accounting

ing requirements of the Code (e.g., secure deposits or business for the;r panks that change from the reserve

§ 6049 (Returns Regarding Payments of  bank (such as assets pledged tgethod of accounting for bad debts.

Interest)). qualify as a d;—:'p%m;ory for federal This guidance will permit changes to be
taxes or state funds). ; o £

effective as of the bank’s first taxable

PASSIVE INVESTMENT INCOME * Investment assets (other than asselfear beginning after December 31,

i specified in the preceding para-1996. A bank that wishes to be an S
ofl;n(cjgrrpiralggr? (\?v)it(ﬁ);é:%utgilitgiegg?r?— graphs) that are held by the bank tqorporation effective January 1, 1997,
ings and profits terminates if the passive S.atllsﬁé. reafondable I|(éU|g|ty needsmust file the change in method of
investment income of the corporation gﬂgcl?p:;tg g I%gns dgrizn?js) to mee?gcol%rg;ng and the S election by March
s T 28 e e ey 1o uors o e o
tive tax years. In general, § 1362(d)(3#hese assets will not be considered sulyre Martin Schtier and Deane Burke of
defines “passive investment income” ag€Ct 10 the passive investment incomghe Office of Assistant Chief Counsel
gross receipts derived from royalties Mitation applicable to S corporations. (Passthroughs and Special Industries).

i i it For further information regarding this
;earlléss, odr“gggkrl]adr?é]elgtg;esstgcirg]rug:aecstjrif}g%ﬂ\lTEREST EXPENSE notice, contact Martin SCW&? or Dgane
ive i i i DISALLOWANCE Burke at (202) 622—-3080 (not a toll-free
Passive investment income does not in-

clude gross receipts directly derived Section 265(a)(2) denies taxpayer§all):
from the active and regular conduct of gincluding banks) a deduction for inter-
lending or finance business, providedest on indebtedness incurred or conting|\MpLE IRAs: Questions and
the corporation meets the requirementged to purchase or carry obligations the\nswers =
of § 542(c)(6) (lending or finance com-interest on which is wholly exempt from
pany excluded from the definition of federal income taxes. Notice 97-6
personal holding company). Section 265(b) denies banks and otheg
Similarly, § 1.1362-2(c)(5)(ii))(B)Y)- financial institutions a deduction for the” YRPOSE
(i) provides that passive investment inportion of a bank’s interest expense that The purpose of this notice is to
come does not include gross receiptis allocable to tax-exempt interest ancprovide guidance, in the form of ques-
directly derived in the ordinary coursenot otherwise disallowed by § 265(a).tions and answers, with respect to the
of a trade or business of lending orThe portion of a bank's interest expense&IMPLE plan provisions that are part of
financing. Under § 1.1362-2(c)(5)(iii)- that is allocable to tax-exempt interest ishe Small Business Job Protection Act
(B)(2), gross receipts directly derived inan amount that bears the same ratio tof 1996 (“SBJPA’), Pub. Law. 104—
the ordinary course of a trade or busithe interest expense as (1) the bank'sgs.
ness of lending or financing includeaverage adjusted bases of tax-exempt Section 1421 of the SBJPA estab-
gain (as well as interest income) fromobligations acquired after August 7lished a simplified tax-favored retire-
loans originated in a lending business1986, bears to (2) the average adjusteghent plan for small employers
however, interest earned from the inpases for all assets of the bank. (“SIMPLE plan”) under section 408(p)
vestment of idle funds in short-term gection 1366(a)(1) requires S corporaef the Internal Revenue Code. Contribu-
securities does not constitute gross rejon shareholders to determine their tations under a SIMPLE plan are made to
ceipts directly derived in the ordinary|iability by taking into account their pro individual retirement accounts or annu-
course of business. rata share of the corporation'sities (“SIMPLE IRAs”) that are estab-
The Service will treat income earnednonseparately computed income or loskished pursuant to the SIMPLE plan
by an S corporation on the followingand their share of the items of incomeadopted by the employer.
banking assets as gross receipts direct(jncluding tax-exempt income), loss, de- This notice provides guidance solely
derived from the active and regularduction, or credit the separate treatmeniith respect to certain issues relating to
conduct of a banking business— of which could affect the liability for SIMPLE plans under section 1421 of
* All loans and REMIC regular inter- tax of any shareholder. the SBJPA. No inference should be
ests owned, or considered to be Because § 265(b) provides a speciairawn, however, regarding issues not
owned, by the bank regardless ofdisallowance rule for banks, the Servicespecifically addressed in this notice that
whether the loan originated in thewill apply & 265(b) only at the bank may be suggested by a particular ques-
bank’s business. For these purilevel in determining the amount, if any,tion and answer or as to why certain
poses, securities described imf the bank’s interest expense that iguestions, and not others, are included.
§ 165(g)(2)(C) are not considereddisallowed. To the extent indebtednes3his notice does not provide guidance
loans. and tax-exempt obligations are takerwith respect to section 1422 of the
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SBJPA, which provides for a simplified A. A-3: A SIMPLE plan may only crued benefit under section 411(d)(6) (in
401(k) arrangement within a qualifiedbe maintained on a calendar year basithe case of a defined benefit plan) for
plan that shares many characteristic¥hus, for example, employer eligibility any plan year beginning or ending in
with the SIMPLE plans described in thisto establish a SIMPLE plan (see Q&Asthat calendar year. For this purpose, a
notice. B-1 through B-5) and SIMPLE plan“qualified plan” means a plan, contract,

w >

O

TABLE OF CONTENTS

SIMPLE PLANS IN GENERAL
EMPLOYERS THAT CAN ESTAB-
LISH SIMPLE PLANS

. EMPLOYEE ELIGIBILITY TO

PARTICIPATE IN A SIMPLE PLAN
SIMPLE PLAN CONTRIBUTIONS

. EMPLOYEE ELECTIONS

contributions (see Q&As D-1 throughpension or trust described in section
D-6) are determined on a calendar yea19(g)(5) and includes a qualified plan
basis. (described in section 401(a)), a qualified
annuity plan (described in section
403(a)), an annuity contract (described
in section 403(b)), a plan established for
mployees of a state, a political subdivi-
ion or by an agency or instrumentality
of any state or political subdivision

B. EMPLOYERS THAT CAN
ESTABLISH SIMPLE PLANS

Q. B-1: Can any employer establishg
a SIMPLE plan?
A. B-1: SIMPLE plans may be estab-

. (other than an eligible deferred compen-
VESTING REQUIREMENTS lished only by employers that had nOgsiion plan described in section 457(b)),
more than 100 employees who earne

. EMPLOYER ADMINISTRATIVE . . . simplified employee pension (“SEP”)
AND NOTIFICATION REQUIRE- $5,000 or more in compensation duringyescribed in section 408(k)) and a trust

the preceding calendar year (the “100- ; i ;
MENTS d bed tion 501(c)(18). | -
employee limitation”). See Q&As C—4 oscribsa n ssetion (©)(18). In ap

o Rullulle)

H. TRUSTEE ADMINISTRATIVE RE- I plying these rules, transfers, rollovers or
QUIREMENTS filgg C[::_OE; ‘;’Jrg;ig:fg}'tt'ﬁg iggog:rﬁ)ag;{él'%orfeitures are disregarded, except to the
L ) xtent forfeitures replace otherwise re-
g ;ﬁXN;—REATMENT OF SIMPLE limitation, all employees employed atquired contributions P
any time during the calendar year are B—4: Are ta .-e emot emplovers
J. EXCEPTION FOR USE OF DESIG-5ken into account, regardless of, Q- . xexemp bioy

L > nd governmental entities permitted to
whether they are eligible to participateaintain SIMPLE plans?

in the SIMPLE plan. Thus, employees " ‘B 4. ves. Excludable contribu-

who are excludable under the rules Ofions may be made to the SIMPLE IRA
section 410(b)(3) or who have not mei employees of tax-exempt employers

A. SIMPLE PLANS IN GENERAL the plan’s mg“mulr(“ eligibility req“"‘é‘ and governmental entities on the same
ments must be taken into account. EMpaqis™ a5 contributions may be made to

Q. A-1: What is a SIMPLE plan? ployees also include self-employed i”di'employees of other eligible employers.
A. A-1: A SIMPLE plan is a written viduals described in section 401(c)(1) Q. B-5: Do the employer aggregation
arrangement established under sectionho received eamed income from they,q |eased employee rules apply for
408(p) of the Code that provides aemployer during the year. urposes of the SIMPLE plan rules
simplified tax-favored retirement plan Q. B-2: Is there a grace period thaynder section 408(p)?
for small employers. If an employercan be used by an employer that ceasesa B—5: For purposes of applying the
establishes a SIMPLE plan, each emto satisfy the 100-employee limitation?s\vpLE plan rules under section
ployee may choose whether to have the A, B-2: An employer that previously 408(p), certain related employers (trades
employer make payments as contribumaintained a SIMPLE plan is treated apr businesses under common control)
tions under the SIMPLE plan or tosatisfying the 100-employee limitationare treated as a single employer. These
receive these payments directly in casffor the two calendar years immediatelyrelated employers include controlled
An employer that chooses to establish fllowing the calendar year for which it groups of corporations under section
SIMPLE plan must make either match4ast satisfied the 100-employee limita-414(b), partnerships or sole proprietor-
ing contributions or nonelective contri-tion. However, if the failure to satisfy ships under common control under sec-
butions. All contributions under a the 100-employee limitation is due to anion 414(c), and affiliated service groups
SIMPLE plan are made to SIMPLE acquisition, disposition or similar trans-ynder section 414(m). In addition,
IRAS. action involving the employer, then thejeased employees described in section
Q. A-2: Can contributions made un-two-year grace period will apply only in 414(n) are treated as employed by the
der a SIMPLE plan be made to any typeaccordance with rules similar to theemployer.
of IRA? rules of section 410(b)(6)(C)(i). Example: Individual P owns Business
A. A-2: Contributions under a Q. B-3: Can an employer make con- A, a computer rental agency, that has
SIMPLE plan may only be made to atributions under a SIMPLE plan for a 80 employees who received more
SIMPLE IRA, not to any other type of calendar year if it maintains another than $5,000 in compensation in 1996.
IRA. A SIMPLE IRA is an individual qualified plan? Individual P also owns Business B,
retirement account described in section A, B-3: An employer cannot make which repairs computers and has 60
408(a), or an individual retirement annu-contributions under a SIMPLE plan for employees who received more than
ity described in section 408(b), to whicha calendar year if the employer, or a $5,000 in compensation in 1996. Indi-
the only contributions that can be madgredecessor employer, maintains a quali- vidual P is the sole proprietor of both
are contributions under a SIMPLE planfied plan under which any of its em- businesses. Section 414(c) provides
and rollovers or transfers from anothemployees receives an allocation of contri- that the employees of partnerships
SIMPLE IRA. butions (in the case of a defined and sole proprietorships that are under
Q. A-3: Can a SIMPLE plan be contribution plan) or has an increase in common control are treated as em-
maintained on a fiscal year basis? a benefit accrued or treated as an ac- ployees of a single employer. Thus,
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for purposes of the SIMPLE plan Q. C-2: May an employer imposeSIMPLE plan rules in the case of a
rules, all 140 employees are treated agss restrictive eligibility requirements?self-employed individual?

employed by Individual P. Therefore, A. C-2: An employer may impose A. C-5: For purposes of the SIMPLE
neither Business A nor Business B idess restrictive eligibility requirementsplan rules, in the case of a self-
eligible to establish a SIMPLE planby eliminating or reducing the prior yearemployed individual, compensation

for 1997. compensation requirements, the currenheans net earnings from self-
year compensation requirements, Ogmployment determined under section
C. EMPLOYEE ELIGIBILITY TO both, under its SIMPLE plan. For ex-1402(a), prior to subtracting any contri-

PARTICIPATE IN A SIMPLE PLAN ample, the employer could allow partici-putions made under the SIMPLE plan

Q. C—1: Which employees of an em-Pation for employees who receivedon pehalf of the individual.
ployer must be eligible to participate$3’000 in compensation during any pre-

under the SIMPLE plan? Ctleding Calentzar year. Howevtir, the e(;\jD. SIMPLE PLAN CONTRIBUTIONS
, , ployer cannot impose any other condi-
SII/\A/I'PEIEL :f an eﬁnployelr eStab"sfhet?] Giions on participating in a SIMPLE plan. Q. D—1: What contributions must an
I D?\”, a _en:jp otyelzes t0$5 080 Q. C-3: May an employee participateemployer make under a SIMPLE plan?
ing any 2 preceding calendar year@d'ticipates in a plan of a differentSIMPLE plan, it must make salary re-
(whether or not consecutive) and Whoemployer for the same year? N duction contributions, as described in
are reasonably expected to receive a A. C=3: An employee may participateQ&A D-2, to the extent elected by
least $5,000 in compensation during th b a SIMPLE plan even if he or she alsoemployees. In addition, the employer
calendar year, must be eligible to par articipates in a plan of a_differentmust make employer matching contribu-
ticipate in thé SIMPLE plan for the employer for the same year. Howevertions, as described in Q&As D-4 and
calendar year the. employee’s _salary redu.ctllon_ contriD-5, or employer nonelective contribu-
An emplo ér at its option. mav ex- buthns are subjec_t to the. limitations oftions, as described in Q&A D—6. These
e 7 ploy Caibil p o y de. Section 402(g), which provides an aggreare the only contributions that may be
clude from eligibility employees de- gate limit on the exclusion for elective made under a SIMPLE plan.
scribed in section 410(b)(3). These eMgeterrals for any individual. Similarly, Q. D-2: What is a salary reduction
ployees are: _ . _an employee who participates in &ontribution?
Ejln)itE?fplg)rﬁ?I(SJyvggg aégvg‘r‘ggd%‘i'”agSIMPLE plan and an eligible deferred '
compensation plan described in sectio ; I
agreerment that the Secretary of Laboks7(t) is subject to the limitations de-Lo" 15 3 contibuton made pursuant to

finds to be a collective bargaininggcrined in section 457(c). An emplo
. yer ; ;
agreement between employee reprpat estaplishes a SIMPLE plan is no mount - contributed to his or her

sentatives and one or more employer : o - IMPLE IRA, rather than have the
if there is evidence that retirement?,\?-sponsmle for_monitoring compliance g n paid directly to the employee in
X ‘ ith either of these limitations. :

benefits were the subject of good . o cash. An employee must be permitted to
; - Q. C-4: What definition of compen- . A
faith bargaining between such em-ca: . elect to have salary reduction contribu-
I tati d h sation applies for purposes of thetions made at the level specified by the
ployee representalives and Such emsyvpLE plan rules in the case of ang sloyee, expressed as a percentage of
PV o eployers i individual ‘who is not a self-employed com gnsétion for the year. Additionall
(2) In the case of a trust establishegngijvidual? an eFr)n over ma ern¥it A emolo ee{’o
O el hed puUrSuant 10 ah odree- A. C—4: For purposes of the SIMPLE o resps i/he Ie\yelp of salar rped)L/Jction
ment that the Secretary of Labor findspjan rules, in the case of an individualcof,)]tribu,[ionS as a spec?/fic Jollar
to be a collective bargaining agreewho is not a self-employed individual,

ment between air pilots represented iRompensation means the amount de?gsg?cqréﬁsnoenqﬁfier;&?\}: gf;rﬁ)lgfnep%ry
accordance with Title Il of the Rail- scribed in section 6051(a)(3) (wagesee,s salary reduction contributions (e.g

way Labor Act and one or moret; i

emylo ces. all emplovees not coveretlps' and other compensation from .th_ y limiting the contribution percentage),
ployees, ploy @mployer subject to income tax with xcent to the extent needed to compl

by that agreement; and holding under section 3401(a)), ancﬁl.th I?h L limit on th ‘ pfy

(3) Employees who are nonresidenbmounts described in section 6051(a)(8)s|I © gnntqa m t(')tr; i c argoun 'bod

aliens and who received no eameghcluding elective contributions made; & feduction contributions describe

income (within the meaning of sec-under a SIMPLE plan, and compensation Q&A D-3.

tion 911(d)(2)) from the employer thatdeferred under a section 457 plan. For Q- D—3: What is the annual limit on

constitutes income from sourcespurposes of applying the 100-employeé_he amount of salary reduction contribu-

within the United States (within the fimitation, and in determining whether iONS under a SIMPLE plan?

meaning of section 861(a)(3)). an employee is eligible to participate in A. D-3: For 1997, the maximum an-
As noted in Q&A B-5, the employer a SIMPLE plan (i.e., whether the em-nual amount of salary reduction contri-
aggregation and leased employee rulgsoyee had $5,000 in compensation foPutions that can be made on behalf of
apply for purposes of section 408(p)any 2 preceding years), an employee’@ny employee under a SIMPLE plan is
Thus, for example, if two related em-compensation also includes the employ$6,000. This amount will be adjusted by
ployers must be aggregated under thee’s elective deferrals under a sectiothe Service to reflect any changes in the
rules of section 414(b), all employees of401(k) plan, a salary reduction SEP an@ost of living.
either employer who satisfy the eligibil-a section 403(b) annuity contract. Q. D-4: What employer matching
ity criteria must be allowed to partici- Q. C-5: What definition of compen- contribution is generally required under
pate in the SIMPLE plan. sation applies for purposes of thea SIMPLE plan?
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A. D-2: A salary reduction contribu-



A. D-4: Under a SIMPLE plan, antaken into account under sectionperiods for permitting employees to en-
employer is generally required to make401(a)(17) for the year. The sectionter into salary reduction agreements or
a contribution on behalf of each eligible401(a)(17) limit for 1997 is $160,000.to modify prior agreements. For ex-
employee in an amount equal to thérhis amount will be adjusted by theample, a SIMPLE plan can provide a
employee’s salary reduction contribu-Service for subsequent years to reflec®0-day election period instead of the
tions, up to a limit of 3 percent of the changes in the cost of living. 60-day period described in Q&A E-1.
employee’s compensation for the entire An employer may substitute theSimilarly, in addition to the 60-day
calendar year. 2-percent nonelective contribution forperiod described in Q&A E-1, a

Q. D-5: Can the 3-percent limit onthe matching contribution for a year,SIMPLE plan can provide quarterly
matching contributions be reduced? only if: election periods during the 30 days

A. D-5: The 3-percent limit on (1) Eligible employees are notified before each calendar quarter.
matching contributions is permitted to that a 2-percent nonelective contribu- Q. E-3: Does an employee have the
be reduced for a calendar year at the tion will be made instead of a match-right to terminate a salary reduction

election of the employer, but only if: ing contribution; and agreement outside a SIMPLE plan’s nor-
(1) The limit is not reduced below 1 (2) This notice is provided within a mal election period?
percent; reasonable period of time before the A E-3: An employee must be given

(2) The limit is not reduced for more ~ 60-day election period during whichthe right to terminate a salary reduction
than 2 years out of the 5-year period employees can enter into salary reagreement for a calendar year at any
that ends with (and includes) the year duction agreements. See Q&A E-ltime during the year. A SIMPLE plan

for which the election is effective; ;
' may provide that an employee who
and | i ¢ th E. EMPLOYEE ELECTIONS terminates a salary reduction agreement

reduced limit within a reasonable pe- . . . ; i i
riod of time before the 60-day ekgc_gwen the right to enter into a salarydescribed in Q&A E-1 or E-2 is not
tion period during which employeesred“Ction agreement? eligible to resume participation until the

can enter into salary reduction agree- A- E-1: During the 60-day period begmmng. of the next calendar year.
ments. See Q&A E—L1. immediately preceding January 1 of a Q. E-4: Must an employer allow an
For purposes of applying the rulecalendar year (i.e., November 2 to Deemployee to select the financial institu-
described in paragraph (2) of this Q&Acember 31 of the preceding calendafion to which the employer will make
D-5, in determining whether the limit y(.gar), an Q||g|b|e emp|0yee must beall SIMPLE plan contributions on behalf
was reduced below 3 percent for a yeagiven the right to enter into a salaryof the employee? _
any year before the first year in whichreduction agreement for the calendar A. E-4: Generally, under section
an employer (or a predecessor emy€ar, or to modify a prior agreement408(p), an employer must permit an
ployer) maintains a SIMPLE plan will (including reducing the amount subjeciemployee to select the financial institu-
be treated as a year for which the limit© this agreement to $0). However, fortion for the SIMPLE IRA to which the
was 3 percent. If an employer choosef€ year in which the employee becomesmployer will make all contributions on
to make nonelective contributions for a€ligible to make salary reduction contri-behalf of the employee. If an employer
year (see Q&A D-6), that year also willbutions, the period during which theuses Form 5305-SIMPLE as modified in
be treated as a year for which the limi€mployee may enter into a salary reducQ&A K-3, the employer may modify
was 3 percent. tion agreement or modify a prior agreepage 3 of Form 5305-SIMPLE (October
Q. D-6: May an employer make non-ment is a 60-day period that includesl996) (Model Salary Reduction Agree-
elective contributions instead of match£ither the date the employee becomesient) to include a section for employees
ing contributions? eligible or the day before that date. Fotto indicate the financial institution they
A. D-6: As an alternative to making €xample, if an employer establishes #@ave selected and any additional infor-
matching contributions under a SIMPLESIMPLE plan effective as of July 1, mation necessary to facilitate transmittal
plan (as described in Q&A D—4 and1997, each eligible employee becomesf the contribution to that institution.
D-5), an employer may make nonelec€ligible to make salary reduction contri-Alternatively, under the exception de-
tive contributions equal to 2 percent ofoutions on that date and the 60-dagcribed in Q&A J-1, an employer may
each eligible employee’s compensatiorf?e”Od must begin no later than July Irequire that all contributions be made to
for the entire calendar year. The emand cannot end before June 30, 199 designated financial institution.
ployer's nonelective contributions must During these 60-day periods, employ-
be made for each eligible employeeeeaS have the right to mod[f3r/] their salaryF. VESTING REQUIREMENTS
regardless of whether the employededuction agreements without restric- . o
elgcts to make salary reduction co%tri%utions- In addition, for the year in which _ Q: F_l'l Mubst conftrl?u.tlogls 7under a
tions for the calendar year. The eman employee becomes eligible to make!MPLE plan be nonforfeitable
ployer may, but is not required to, limit Salary reduction contributions, the em- A. F-1: Yes. All contributions under
nonelective contributions to eligible em-ployee must be able to commence these SIMPLE plan must be fully vested
ployees who have at least $5,000 (ofOntributions as soon as the employeand nonforfeitable when made.
some lower amount selected by thdecomes eligible, regardless of whether Q. F-2: May amounts held in a
employer) of compensation for the year_the 60-day period has ended. SIMPLE IRA be withdrawn at any
For purposes of the 2-percent non- Q. E-2: Can a SIMPLE plan providetime?
elective contribution, the compensatioradditional or longer election periods? A. F-2: Yes. An employer may not
taken into account must be limited to A. E-2: Nothing precludes a SIMPLE require an employee to retain any por-
the amount of compensation that may belan from providing additional or longer tion of the contributions in his or her
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SIMPLE IRA or otherwise impose any A. G-3: If the employer fails to pro- the employer’s general assets, but in no

withdrawal restrictions. vide one or more of the required noticesvent later than the 30-day deadline
described in Q&A G-1, the employerdescribed above.

G. EMPLOYER ADMINISTRATIVE will be liable, under the Code, for a Q. G-6: When must an employer

AND NOTIFICATION penalty of $50 per day until the noticesmake matching and nonelective contri-
REQUIREMENTS are provided. If the employer shows thabutions under a SIMPLE plan?

Q. G-1: What notification require- the failure was due to reasonable cause, A- G-6: Matching and nonelective
ments apply to employers? the penalty will not be imposed. To theemployer contributions must be made to

each employee, immediately before thé0 select the trustee for his or herSIMPLE IRA no later than the due date
employee’s 60-day election period deSIMPLE IRA pursuant to Q&A E—4, for filing the employer's income tax

! . ) : ey -return, including extensions, for the tax-
2(3”2?9 rln th": rll_:t;rl"n?;tges;r:rplorﬁje ig}gA ISGfi ”:rt"ge?h éniri%crgggggewvi\t’ghable year that includes the last day of
pportunity ' y u ' g\e calendar year for which the contri-

tion agreement or to modify a priorrespect to the trustee (the name an Utions are made
agreement. If applicable, this notifica-address of the trustee and its withdrawal '
tion must disclose an employee“s abilityprocedures) is not available at the timgy TRUSTEE ADMINISTRATIVE
to select the financial institution thatthe employer is required to provide theREQUIREMENTS
will serve as the trustee of the employsummary description, the employer is _ _
ee’s SIMPLE IRA as described in Q&A deemed to have shown reasonable causeQ- H-1: What information must a
E—4. If an employer uses Form 5305+ fajlure to provide this information to SIMPLE IRA trustee provide to an
SIMPLE as modified in Q&A K-3, the gjigible employees, but only if the em-€mployer?
employer may modify page 3 of Formployer sees to it that this information is A- H-1: Each year, a SIMPLE IRA
5305-SIMPLE (O_c_tober 1996) (MOdelprovided to the employee as soon alrustee must provide the em_ployer spon-
N_ot|f|cat|on to Ellglble“ Em_pjoyees) to administratively feasible once the trustee®Ng the _SI.MPLE plgn_ with a sum-
disclose an employee“s ability to selecthas been selected mary description containing the follow-
the financial institution that will serve as . . ing information:
the trustee of the employee’s SIMPLE Q- G—4: What if an eligible employee (1) The name and address of the
IRA as described in Q&A E-4. Theis unwilling or unable to establish a employer and the trustee.
notification must also include the sum-SIMPLE IRA? (2) The requirements for eligibility
mary description described in Q&A A. G—4: If an eligible employee who for participation.
H-1. In the case of a SIMPLE planis entitted to a contribution under a (3) The benefits provided with re-
established using Form 5305-SIMPLESIMPLE plan is unwilling or unable to  spect to the arrangement.
the summary description requiremenestablish a SIMPLE IRA with any finan-  (4) The time and method of making
may be satisfied by providing a com-cial institution prior to the date on elections with respect to the arrange-
pleted copy of pages one and two ofvhich the contribution is required to be ment.
Form 5305-SIMPLE that reflects themade to the SIMPLE IRA of the em- (5) The procedures for, and effects
terms of the employer’s plan (includingployee under Q&A G-5 or G-6, an of withdrawals (including rollovers)
the materials provided by the trustee foemployer may execute the necessary from the arrangement.
completion of Article VI). documents to establish a SIMPLE IRAThe trustee must provide the summary
Q. G-2: May the notifications regard-on the employee“s behalf with a finan-gescription to the employer early
ing a reduced matching contributioncial institution selected by the employerenough to allow the employer to meet
(described in Q&A D-5) and a nonelec- Q. G-5: When must an employerits notification obligation described in
tive contribution in lieu of a matching make salary reduction contributions unQ&A G-1. However, a trustee is not
contribution (described in Q&A D-6) be der a SIMPLE plan? required to provide the summary de-
provided at the same time as the notifi- A G_5: The employer must makescription prior to agreeing to be the
cation of an employee’s opportunity t0ggjary reduction contributions to the fi-trustee of a SIMPLE IRA for the
enter into a salary reduction agreemer{ancial institution maintaining the SIMPLE plan.
and the summary description? SIMPLE IRA no later than the close of A trustee that fails to provide the
A. G-2: Yes. An employer is deemedthe 30-day period following the last dayemployer with a summary plan descrip-
to provide the notification regarding aof the month in which amounts wouldtion incurs a $50 penalty, under the
reduced matching contribution or a nonotherwise have been payable to th€ode, for each day the failure continues,
elective contribution in lieu of a match- employee in cash. The Department ofinless the trustee shows that the failure
ing contribution within a reasonable pe-_abor has indicated that most SIMPLEis due to reasonable cause. To the extent
riod of time before the 60-day electionplans are also subject to Title | of thethat the employer or trustee provides the
period if, immediately before the 60-dayEmployee Retirement Income Securitjnformation described in paragraphs (1)
election period, this notification is in- Act of 1974 (ERISA). The Departmentthrough (5) of this Q&A H-1 within the
cluded with the notification of an em-of Labor has informed the Treasurytime period prescribed in Q&A G-1 to
ployee’s opportunity to enter into aDepartment and the Service that, as the employee for whom the SIMPLE
salary reduction agreement. matter of enforcement policy, for theselRA is established, the trustee of that
Q. G-3: What reporting penalties un-plans, salary reduction contributionsSIMPLE IRA is deemed to have shown
der the Code apply if an employer failsmust be made to the SIMPLE IRA as ofreasonable cause for failure to provide
to provide one or more of the requiredthe earliest date on which the contributhat information to the employer. For
notices? tions can reasonably be segregated froexample, if the employer provides its
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name and address and the information Q. H-3: What information must al. TAX TREATMENT OF SIMPLE
described in paragraphs (2) through (48IMPLE IRA trustee provide to the PLANS

: - o
of this Q&A H-1, and the effects of Service~ Q. I-1: What are the tax conse-

withdrawal to all eligible employees ina A, H-3: Section 408(i) requires thequences of SIMPLE plan contributions?
SIMPLE plan in accordance with Q&A trustee of an individual retirement ac- A |—1: Contributions to a SIMPLE
G-1, and the trustee provides its nameount to make reports regarding thesgra are excludable from federal income
and address and its procedures for withaccounts to the Service. The Servicgax and not subject to federal income
drawal to each eligible employee forintends to modify Form 5498ndividual  tax withholding. Salary reduction contri-
whom a SIMPLE IRA is established Retirement Arrangement Informatioro  butions to a SIMPLE IRA are subject to
with the trustee under the SIMPLE planyequire that the amount of contributionstax under the Federal Insurance Contri-
the trustee will be deemed to havep a SIMPLE IRA, rollover contribu- butions Act (“FICA?), the Federal Un-

shown reasonable cause for failing tqjons, and the fair market value of theemployment Tax Act (“FUTA"), and the

provide the employer the informationaccount be reported, and that contribuRailroad Retirement Act (‘RRTA"), and

described in paragraphs (1) through (5jions to a SIMPLE IRA be identified as must be reported on Form W-2, Wage
of this Q&A H-1. such. A trustee who fails to file theseand Tax Statement. Matching and non-

In the case of a SIMPLE plan estab+eports incurs a $50 penalty under th&lective contributions to a SIMPLE IRA
lished using Form 5305-SIMPLE, aCode for each failure, unless it is showr’€ not subject to FICA, FUTA, or
trustee may satisfy this obligation bythat the failure is due to reasonabld?RTA taxes, and are not required to be
providing an employer with a currentcause. reported on Form W-2.

copy of Form 5305-SIMPLE, with in- Q. H-4: Are distributions from a qugﬁclgsz :w\rﬁ\ématanicr)in;(gearteaxdis?t(r)igzttee-d
structions, the information required forg|MPLE IRA required to be reported ONfom a SIMPLE IRA?

completion of Article VI, and the name Form 1099-R? A. I-2: Generally, the same tax re-

e of e arcd o st s 06 s s o o
h | i th q t‘Phe Code and section 35.3405-1 of th&IMPLE IRA as to distributions from a
€ employer concerming the need 1Qgqqjations, the payor of a designatedegular IRA (i.e., an IRA described in
complete the first two pages of FOrMyigyripytion from an IRA must report the section 408(a) or (b)). However, a spe-
5305,’_S|MPLE in accordance with itSgjgtribytion on Form 1099-R. A distri- cial rule applies to a payment or distri-
plan’s terms and to distribute completed, tjon from a SIMPLE IRA is a desig- bution received from a SIMPLE IRA
copies to eligible employees. nated distribution from an IRA and thusduring the two-year period beginning on
The trustee of a transfer SIMPLE IRAmust be reported on Form 1099-R. Théhe date on which the individual first
is not required to provide the summaryrs intends to revise Form 1099-Rparticipated in any SIMPLE plan main-
descriptiohn described in the precedfinq}istributions From Pensions, Annuities,t@ined by the individual's employer (the
paragraph. A SIMPLE IRA is a transferpatirement or Profit-sharing Plans, ‘tWo-year period”).
SIMPLE IRAIf itis not a SIMPLE IRA ' 1p¢ ' nsurance Contracts Eglcto re-  Under this special rule, if the addi-
to which the employer has made contriyo. " the requirements that apply totional income tax on early distributions
butions under the SIMPLE plan. SIMPLE IRAs. The penalty, under theUnder section 72(t) applies to a distribu-
Q. H-2: What information must a cgde for failure to report a designate ion within this two-year period, section
SIMPLE IRA trustee provide to partici- distril:;ution from an IRA (including a 2(t)(6) provides that the rate of addi-

pants in the SIMPLE plan? SIMPLE IRA) is determined under sec-.t'onal tax under this special rule is

A. H-2: Within 30 days after the 4ions 6721-6724. increased from 10 percent to 25 percent.

close of each calendar year, a SIMPLE _ If one of the exceptions to application
IRA trustee must provide each indi- Q- H=5: IS a SIMPLE IRA trustee of the tax under section 72(t) applies

vidual on whose behalf an account ig&SPonsible for reporting whether a dis{e.g., for amounts paid after age 59 1/2,
maintained with a statement of the indi-tribution to a participant occurred duringafter death, or as part of a series of
vidual”s account balance as of the closdn€ two-year period described in Q&Asubstantially equal payments), the ex-
of that calendar year and the account2? ception also applies to distributions
activity during that calendar year. A A. H-5: Yes. A SIMPLE IRA trustee Within the two-year period and the 25-
trustee who fails to provide individualsis required to report on Form 1099-Rpercent additional tax does not apply.
with this statement incurs a $50 penaltywhether a distribution to a participant Q. |1-3: Are there any special rollover
under the Code, for each day the failur@ccurred during the two-year period defules that apply to a distribution from a
continues, unless the trustee shows thatribed in Q&A 1-2. A trustee is permit- SIMPLE IRA?

the failure is due to reasonable causded to prepare this report on the basis of A. I-3: Section 408(d)(3)(G) provides
However, no penalty will apply if a its own records with respect to thethat the rollover provisions of section
trustee provides this statement not lateBIMPLE IRA account. A trustee may, 408(d)(3) apply to a distribution from a
than January 31 following the calendalbut is not required to, take into accountSIMPLE IRA during the two-year pe-
year to which the statement relates. Thether adequately substantiated informadod described in Q&A -2 only if the
trustee must also provide any othetion regarding the date on which andistribution is paid into another SIMPLE
information required to be furnished toindividual first participated in any IRA. Thus, a distribution from a
IRA holders (e.g., disclosure statementSIMPLE plan maintained by the indi- SIMPLE IRA during that two-year pe-
for individual retirement plans as re-vidual's employer. See Q&A I-2 on theriod qualifies as a rollover contribution
ferred to in section 1.408-6 of theeffect of distributions within this two- (and thus is not includable in gross
regulations). year period. income) only if the distribution is paid
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into another SIMPLE IRA and satisfiesJune 30, 1997) are deductible in the
the other requirements of sectiontaxable year ending June 30, 1998.
408(d)(3) for treatment as a rolloverContributions will be treated as made
contribution. for a particular taxable year if they are
Q. |-4: Can an amount be transferrednade on account of that taxable year
from a SIMPLE IRA to another IRA in and are made by the due date (including
a tax-free trustee-to-trustee transfergxtensions) prescribed by law for filing
A. |-4: During the two-year period the return for the taxable year.
described in Q&A I-2, an amount in a
SIMPLE IRA can be transferred toJ- EXCEPTION FOR USE OF
another SIMPLE IRA in a tax-free DESIGNATED FINANCIAL
trustee-to-trustee transfer. If, during thidNSTITUTION

two-year period, an amount is paid from Q. J-1: Can an emplo ;
| . : yer designate a
a SIMPLE IRA directly to the trustee of yriicyiar financial institution to which

an IRA that is not a SIMPLE IRA, the 5 contributions under the SIMPLE plan

payment is neither a tax-free trustee-togii e made?

L o SO A 315 Yes. In accordance with sec.
; pay tion 408(p)(7), instead of making

the SIMPLE IRA and a contribution to - :
. SIMPLE plan contributions to the finan-
the other IRA that does not qualify as &\ ingtitytion selected by each eligible

rollover contribution. After the expira-
. i : employee (see Q&A E—-4), an employer
tion of the two-year period, an amountmay require that all contributions on

in a SIMPLE IRA can be transferred in behalf of all eligible employees under

a tax-free trustee-to-trustee transfer to aAle SIMPLE plan be made to SIMPLE

IRA that is not a SIMPLE IRA. IRAs at a particular financial institution
Q. I-5: When does the two-year pe+f he following requirements are met:
riod described in Q&A -2 begin? (1) the employer and the financial insti-
A. 1-5: The two-year period de- tution agree that the financial institution
scribed in Q&A -2 begins on the first will be a designated financial institution
Qay on which contributions made_ by t_hqmder section 408(p)(7) (“DFI") for the
individual*s employer are deposited iNSIMPLE plan; (2) the financial institu-
the individuals SIMPLE IRA. tion agrees that, if a participant so
Q. I-6: Do the qualification rules of requests, the participant’s balance will
section 401(a) apply to contributionsbe transferred without cost or penalty to
under a SIMPLE plan? another SIMPLE IRA (or, after the
A. 1-6: None of the qualification two-year period described in Q&A -2,
rules of section 401(a) apply to SIMPLEto any IRA) at a financial institution
plans. For example, the section 415 angelected by the participant; and (3) each
416 rules do not apply to contributionsparticipant is given written notification
under a SIMPLE plan. Similarly, the describing the procedures under which,
section 401(a)(17) limit does not applyif a participant so requests, the partici-
to salary reduction contributions andpant’s balance will be transferred with-
matching contributions. However, asout cost or penalty to another SIMPLE
noted in Q&A D-6, the amount of IRA (or, after the two-year period de-
compensation that may be taken intscribed in Q&A 1-2, to any IRA) at a
account for purposes of the 2-percenfinancial institution selected by the par-
nonelective contribution is limited to theticipant.
amount that may be taken into accountThis Q&A J-1 is illustrated by the
under section 401(a)(17) for the yearfollowing examples:

Q. I-7: What rules apply to an em- Example 1:A representative of Finan-
ployer's ability to deduct contributions cial Institution L approaches Employer
under a SIMPLE plan? B concerning the establishment of a

A. |-7: Pursuant to section 404(m), SIMPLE plan. Employer B agrees to
contributions under a SIMPLE plan are establish a SIMPLE plan for its eli-
deductible in the taxable year of the gible employees. Employer B would
employer with or within which the cal- prefer to avoid writing checks to more
endar year for which contributions were than one financial institution on behalf
made ends (without regard to the limita- of employees, and is interested in
tions of section 404(a)). For example, if making all contributions under the
an employer has a June 30 taxable year SIMPLE plan to a single financial
end, contributions under the SIMPLE institution. Employer B and Financial
plan for the calendar year 1997 (includ- Institution L agree that Financial Insti-
ing contributions made in 1997 before tution L will be a DFI and Financial
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Institution L agrees that, if a partici-
pant so requests, it will transfer the
participant’s balance, without cost or
penalty, to another SIMPLE IRA (or,
after the two-year period described in
Q&A -2, to any IRA) at a financial
institution selected by the participant.
A SIMPLE IRA is established for each
participating employee of Employer B
at Financial Institution L. Each partici-
pant is provided with a written de-
scription of how and when the partici-
pant may direct that the participant’s
balance attributable to contributions
made to Financial Institution L be
transferred without cost or penalty to a
SIMPLE IRA (or, after the two-year
period described in Q&A -2, to any
IRA) at another financial institution
selected by the participant. Financial
Institution L is a DFI, and Employer B
may require that all contributions on
behalf of all eligible employees be
made to SIMPLE IRAs at Financial
Institution L.

Example 2:A representative of Finan-
cial Institution M approaches Em-
ployer C concerning the establishment
of a SIMPLE plan. Employer C in-
vites Financial Institution M to make
a presentation on its investment op-
tions for SIMPLE IRAs to Employer
C's employees. Each eligible em-
ployee receives notification that the
employer must permit the employee
to select which financial institution
will serve as the trustee of the em-
ployee’s SIMPLE IRA (see Q&A
G-1). All eligible employees of Em-
ployer C voluntarily select Financial
Institution M to serve as the trustee of
the SIMPLE IRAs to which Employer
C will make all contributions on
behalf of the employees. Financial
Institution M is not a DFI merely
because all eligible employees of Em-
ployer C selected Financial Institution
M to serve as the trustee of their
SIMPLE IRAs and Employer C con-
sequently makes all contributions to
Financial Institution M. Therefore, Fi-
nancial Institution M is not required
to transfer SIMPLE IRA balances
without cost or penalty.

Example 3:Assume the same facts as
Example 2 except that Employee X
and Employee Y, who made salary
reduction elections, failed to establish
SIMPLE IRAs to receive SIMPLE
plan contributions on their behalf be-
fore the first date on which Employer
C is required to make a contribution
to their SIMPLE IRAs. Employer C
establishes SIMPLE IRAs at Financial



Institution M for these employees and
contributes the amount required to
their accounts. Financial Institution M
is not a DFI merely because Em-
ployer C establishes SIMPLE IRAs
on behalf of Employee X and Em-
ployee Y while all other employees
voluntarily select Financial Institution
M to serve as the trustee of the
SIMPLE IRAs to which Employer C
will make contributions on their be-
half.

Q. J-2: May the time and manner in
which a participant may transfer his or
her balance without cost or penalty be
limited without violating the require-
ments of section 408(p)(7)?

A. J-2: Yes. Section 408(p)(7) will
not be violated merely because a partici-
pant is given only a reasonable period
of time each year in which to transfer
his or her balance without cost or
penalty. A participant will be deemed to

attributable to future contributions bedeemed to be transferred on a reason-
transferred from Financial Institution ably frequent basis if it is transferred on
M to a SIMPLE IRA at a financial a monthly basis.

institution that the participant selects. Q. J—-4: How does a DFI transfer a
The notification states that the transdarticipant’s balance without cost or
fer will be made without cost or penalty? _ _
penalty if the participant contacts Fi- A. J—4: In order to satisfy section
nancial Institution M prior to January 408(P)(7), @ participant's balance must
1, 1998. For the 1998 calendar yearbe transferred in a trustee-to-trustee

. ; fer directly to a SIMPLE IRA (or
the requirements of section 408(p)(7)frans ; X !
will not be violated merely becausea]cter the two-year period described in

participants are given only a 60-dayQ&A =2, 10 any IRA) at the financial

o . institution specified by the participant.
per!od in which to request to transfer A transfer is deemed to be made
their balances without cost or penaltyWithout cost or penalty if no liquidation,
Example 2:Assume the same facts asransaction, redemption or termination
Example 1. Participant X does notfee, or any commission, load (whether
request a transfer of her balance byront-end or back-end) or surrender
December 31, 1997, but requests gharge, or similar fee or charge is
transfer of her current balance toimposed with respect to the balance
another SIMPLE IRA on July 1, being transferred. A transfer will not fail
1998. Participant X“s current balanceto be made without cost or penalty
would not be required to be trans-merely because contributions that a par-

have been given a reasonable period of ferred without cost or penalty becausdicipant has elected to have transferred

time in which to transfer his or her
balance without cost or penalty if, for

Participant X did not request such awithout cost or penalty are required to
transfer prior to January 1, 1998.be invested in one specified investment

each calendar year, the participant has yowever during the 60-day periodoption until transferred, even though a

until the end of the 60-day period
described in Q&A E-1 to request to
transfer, without cost or penalty, his or
her balance attributable to SIMPLE plan
contributions for the calendar year fol-
lowing that 60-day period (or, for the
year in which an employee becomes
eligible to make salary reduction contri-
butions, for the balance of that year) and
subsequent calendar years.

If the time or manner in which a
participant may transfer his or her bal-
ance without cost or penalty is limited,
any such limitation must be disclosed as
part of the written notification described
in Q&A J-1. In the case of a SIMPLE
plan established using Form 5305-—
SIMPLE, if the summary description
requirement is being satisfied by provid-
ing a completed copy of pages one and
two of Form 5305-SIMPLE, Article VI
(Procedures for Withdrawal) must con-
tain a clear explanation of any such
limitation.

This Q&A J-2 is illustrated by the
following examples:

Example 1:Employer A first estab-

preceding the 1999 calendar yearvariety of investment options are avail-

Participant X may request a transferable with respect to contributions that
without cost or penalty, of her balanc articipants have not elected to transfer.

attributable to contributions made for his Q&A 34 is illustrated by the
the 1999 calendar year and, if she s
elects, for all future calendar years
(but not her balance attributable to
contributions for the 1998 calendar
year).

Example 3:Assume the same facts as
Example 1 Under the terms of the
SIMPLE plan, Participant Y becomes
an eligible employee on June 1, 1998,
and, for Participant Y, the 60-day
period described in Q&A E-1 begins
on that date. For the 1998 calendar
year, Participant Y will be deemed to
have been given a reasonable amount
of time in which to request to trans-
fer, without cost or penalty, his bal-
ance attributable to contributions for
the balance of the 1998 calendar year
if Financial Institution M allows such

a request to be made prior to July 31,
1998.

Q. J-3: Is there a limit on the fre-

lishes a SIMPLE plan effective Janu-quency with which a participant's bal-
ary 1, 1998, and intends to make alpnce must be transferred without cost or

contributions to Financial Institution penalty?

M, which has agreed to serve as a
DFI.

A. J-3: In order to satisfy Section

For the 1998 calendar year,408(p)(7), if a participant acts, within

Employer A provides the 60-day elec-applicable reasonable time limits, if any,
tion period described in Q&A E-1to request a transfer of his or her
beginning November 2, 1997, andbalance, the participant’s balance must
notifies each participant that he or shée transferred on a reasonably frequent
may request that his or her balancéasis. A participant’s balance will be
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gollowing examples:

Example 1: Financial Institution Q
agrees to be a DFI for the SIMPLE
plan maintained by Employer D. Em-
ployer D provides the 60-day election
period described in Q&A E-1 begin-
ning on November 2 of each year and
each participant is notified that he or
she may request, before the end of the
60-day period, a transfer of his or her
future contributions from Financial
Institution Q without cost or penalty
to a SIMPLE IRA (or, after the
two-year period described in Q&A
I-2, to any IRA) at a financial institu-
tion selected by the participant. The
notification states that a participant's
contributions that are to be transferred
without cost or penalty will be in-
vested in a specified investment op-
tion and will be transferred to the
financial institution selected by the
participant on a monthly basis.
Financial Institution Q offers various
investment options to account holders
of IRA SIMPLE accounts, including
investment options with a sales
charge. Any participant who does not
elect to have his or her balance
transferred to another financial institu-
tion may invest the contributions
made on his or her behalf in any
investment option available to account



holders of SIMPLE IRA accounts atemployer that comes into existence after
Financial Institution Q. However, October 1 of the year the SIMPLE plan

contributions that a participant hasis established if the employer establishes
elected to have transferred are autathe SIMPLE plan as soon as administra-
matically invested, prior to transfer, intively feasible after the employer comes

a specified investment option that hasnto existence. If an employer (or prede-

no sales charge. The requirement thatessor employer) previously maintained

a participant’s balance be transferred SIMPLE plan, the employer may
without cost or penalty will not be establish a SIMPLE plan effective only
violated merely because contributionsn January 1 of a year.

that have been designated to be trans- Q. K-2: When must a SIMPLE IRA
ferred pursuant to a participant’sbe established for an employee?
election are automatically invested in A, K-2: A SIMPLE IRA is required

one specified investment option ando be established for an employee prior

transferred on a monthly basis to theo the first date by which a contribution
financial institution selected by theis required to be deposited into the
participant. employee”s SIMPLE IRA (see Q&As

Example 2:Assume the same facts asG-5 and G-6).

in Example 1. Financial Institution Q Q. K-3: Will the Service issue model

generally charges its IRA accounts &rms employers can use to establish

reasonable annual administration feeSIMPLE plans?
Financial Institution Q also charges A. K-3: Yes. On October 31, 1996,

this annual administration fee withthe Service issued Form 5305-SIMPLE,
respect to SIMPLE IRA accounts,which is a form that may be used by an

including SIMPLE IRA accounts from employer establishing a SIMPLE plan
which balances must be transferred ifwith a financial institution that is a DFI.

accordance with participants’ transferrhe Service also intends to issue a

elections. The requirement that parmodel form that may be used by an
ticipants* balances be transferredemployer establishing a SIMPLE plan

without cost or penalty will not be that does not use a DFIl. (The Service
violated merely because a reasonablesued Form 5304-SIMPLE on Decem-

SIMPLE IRA to which the employer
will make all contributions on behalf
of that employee.”;

(5) Item 4 of Article V: strike this
Item; substitute SIMPLE IRA. A
SIMPLE IRA is an individual retire-
ment account described in section
408(a), or an individual retirement
annuity described in section 408(b), to
which the only contributions that can
be made are contributions under a
SIMPLE plan and rollovers or trans-
fers from another SIMPLE IRA.”;

(6) Article VI, heading: strike every-
thing after the title and substitute
“(The employer will provide each
employee with the procedures for
withdrawals of contributions received
by the financial institution selected by
that employee unless that financial
institution provides the procedures di-
rectly to the employee.)”; and

(7) Article VII: strike the paragraph
pertaining to the agreement to be a
designated financial institution (i.e.,
the paragraph that begins “The under-
signed agrees...”) and the related
name, address, and signature block.

annual administration fee is chargecber 30, 1996.) Until the Service issued- Modifications to the Instructions:

to SIMPLE IRA accounts from which this model form, an employer establish-
balances must be transferred in accoing a SIMPLE plan that does not use a

dance with participants” transfer elec-DFI and wishes to use a model form

tions.

Q. J-5: Is the “without cost or pen- 1996), subject to the following modifi-
alty” requirement violated if a DFI cations:
charges an employer for a participant‘s
transfer of his or her balance? A. Modifications to the Form:

A. J-5. The "without cost or pen-
alty“ requirement of section 408(p)(7) is
not violated merely because a DFlI
charges an employer an amount that
takes into account the financial institu-
tion’s responsibility to transfer balances
upon participants’ requests or otherwise
charges an employer for transfers re-
quested participants, provided that the
charge is not passed through to the
participants who request the transfer.

(1) Form Title: strike the parentheti-
cal “(for Use With a Designated
Financial Institution)”;

(2) tem 1 of Article I. strike
“SIMPLE individual retirement ac-

designated financial institution
(SIMPLE IRA) for” and substitute
“SIMPLE IRA established by”;
(3) Item 3 of Article IlI: strike “to
the designated financial institution for
the IRAs established under this
SIMPLE plan” each time it appears
and substitute “for each eligible em-
ployee to the SIMPLE IRA estab-
A. K-1: An existing employer may lished at the financial institution se-
establish a SIMPLE plan effective on lected by that employee”;
any date between January 1 and October (4) Item 4 of Article IV: strike this
1 of a year beginning after December Item and substitute Selection of
31, 1996, provided that the employer (or IRA Trustee. The employer must per-

K. SIMPLE PLAN ESTABLISHMENT

Q. K-1: Must an employer establish
a SIMPLE plan on January 1?

any predecessor employer) did not pre- mit each eligible employee to select

viously maintain a SIMPLE plan. This the financial institution that will serve

requirement does not apply to a new as trustee, custodian or issuer of the
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may use Form 5305-SIMPLE (October

count or annuity established at the

(1) Under heading What is a
SIMPLE Plan?”: strike “designated
financial institution named in Article
VII" and substitute “financial institu-
tion selected by each eligible em-
ployee”;
(2) Under heading When to Use
Form 5305-SIMPLE": strike Item 1
and renumber Items 2 and 3 accord-
ingly;
(3) Under heading Completing
Form 5305-SIMPLE”: strike “and
the designated financial institution”;
(4) Under heading Contributions
(Article 11l) ", subheading ‘Salary
Reduction Contributions”: strike
“designated financial institution for
the employee’'s SIMPLE IRA" and
substitute “financial institution se-
lected by each eligible employee”;
(5) Under heading Other Important
Information About Your SIMPLE
Plan”, subheading ‘Timing of Sal-
ary Reduction Contributions”:
(a) Strike “designated financial in-
stitution for the SIMPLE IRAs of
all eligible employees” and substi-
tute “financial institution selected
by each eligible employee for his
or her SIMPLE IRA"; and



(b) Strike “the SIMPLE IRA at the
designated financial institution” and
substitute “each participant’s
SIMPLE IRA";
(6) Under heading Other Impor-
tant Information About Your
SIMPLE Plan”, subheading ‘Em-
ployee Notification” strike every-
thing after the title and substitute
“You must notify each eligible em-
ployee prior to the employee’s 60-day
election period described above that Institution” and the following three
he or she can make or change salary paragraphs;
reduction elections and select the fi- (8) Strike the heading Ihstructions
nancial institution that will serve as for the Designated Financial Insti-
the trustee, custodian, or issuer of the tution” and the subheading Com-

without this information.

for not including this

(7) Under heading Other Impor-
tant Information About Your

given the summary description, you
must provide the summary description
In such a
case, you will have reasonable caus
information
with respect to the financial institu-

tion in the summary descnonn.;Act (44 U.S.C. 3507) under control

SIMPLE Plan”: strike subheading
“ Choosing the Designated Financial

PAPERWORK REDUCTION ACT

The collections of information con-

g\ined in this notice have been reviewed
and approved by the Office of Manage-
ment and Budget for review in accor-
dance with the Paperwork Reduction

number 1545-1502.

An agency may not conduct or spon-
sor, and a person is not required to
respond to, a collection of information
unless the collection of information dis-
plays a valid control number.

The collections of information in this
notice are in the sections headdfin-

employee’s SIMPLE IRA. In this no-
tification, you must indicate whether
you will provide:

1. A matching contribution equal
to your employees’ salary reduction
contributions up to a limit of 3% of
their compensation;

2. A matching contribution equal
to your employees’ salary reduction
contributions subject to a percentage
limit that is between 1% and 3% of
their compensation; or

3. A nonelective contribution equal
to 2% of your employees’ compensa-
tion.

You can use theModel Notifica-
tion to Eligible Employeeson page 3
to satisfy these employee notification
requirements for this SIMPLE plan,
provided you either: (1) modify the
model to disclose employees’ ability
to select the financial institution that
will serve as the trustee, custodian, or
issuer of the employee’s SIMPLE
IRA or (2) provide this same disclo-
sure in a separate document.Sum-
mary Description must also be pro-
vided to eligible employees at this
time. This summary description re-

ployee ElectionsEmployer Administra-
tive And Notification Requirements
Trustee Administrative Requirements
and SIMPLE Plan Establishmentdhis
information is required by the IRS to
assure compliance with the new provi-
IO sions of the Small Business Job Protec-
institution for the SIMPLE IRA of jon Act of 1996. The likely respondents
each eligible employee”; _are individuals, business or other for-
(b) In the first paragraph, strike profit institutions, and not-for-profit in-
“your procedures for withdrawals gtitytions.

and transfers from the SIMPLE The estimated total annual reporting
IRAs  established under thispyrgen is 769,000 hours. The estimated
SIMPLE plan” and substitute “that gyerage annual burden per respondent is
financial institution”s procedures for 2 pours and 34 minutes. The estimated
withdrawals from SIMPLE IRAS es- umber of respondents is 300,000.

tablished at that financial institution, The estimated annual frequency of
including the financial institution“s responses is annually.

name and address”; and Books or records relating to a collec-
(c) Strike the second paragraph angon of information must be retained as
substitute “There is a penalty of |opng as their contents may become ma-
$50 per day for each failure toterial in the administration of any inter-

provide the summary descriptionna| revenue law. Generally, tax returns
described above. However, if theand tax return information are confiden-

failure was due to reasonable causeja|, as required by 26 U.S.C. 6103.
the penalty will not be imposed.”

pleting Form 5305-SIMPLE” and
the following paragraph; and
(9) Under the subheadingSummary
Description™:
(@) In the first paragraph, strike
“you” and substitute “the financial

DRAFTING INFORMATION
REQUEST FOR COMMENTS o i o
The principal author of this notice is

The Service and Treasury requesCarlton Watkins of the Employee Plans

quirement may be satisfied by provid-comments on the guidance provided imivision. For further information regard-

ing a completed copy of pages 1 andhese questions and answers for use ing this notice, please contact the Em-
2 of Form 5305-SIMPLE (including developing any future guidance onployee Plans Division’s taxpayer assis-
the Article VI Procedures for With- SIMPLE plans. tance telephone service at (202) 622-
drawals). Comments can be addressed t6074/6075 (not a toll-free number),

If you fail to provide the employee CC:DOM:CORP:R (Notice 97-6), room between the hours of 1:30 and 4:00 p.m.
notification (including the summary 5228, Internal Revenue Service, POBcastern Time, Monday through Thurs-
description) described above, you will7604, Ben Franklin Station, Washingtonday.
be liable for a penalty of $50 per dayDC 20044. In the alternative, comments
until the notification is provided. If may be hand delivered between th
you can show that the failure was duéghours of 8 a.m. and 5 p.m. to
to reasonable cause, the penalty wilCC:DOM:CORP:R (Notice 97-6), Cou- Notice 97-9
not be imposed. rier's Desk, Internal Revenue Service,

If the summary description infor- 1111 Constitution Avenue NW., Wash- Sections 23 and 137, relating to cer-
mation with respect to the financialington, DC. Alternatively, taxpayers maytain adoption expenses, were added to
institution (i.e., the name and addressransmit comments electronically via thethe Internal Revenue Code by the Small
of the financial institution and its IRS Internet site at http:// Business Job Protection Act of 1996,
withdrawal procedures) is not avail-www.irs.ustreas.gov/prod/tax_regsPub. L. 104-188. This notice provides
able at the time the employee must beomments.html general guidance concerning the tax

%\doption Assistance
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credit under § 23 for qualified adoptionincapable of caring for himself or her-taxable year beginning before 1997 is

expenses paid or incurred by an indiself. For qualified adoption expensesiot a qualified adoption expense eligible

vidual, and the exclusion from grosspaid or incurred after December 31for the credit.

income under § 137 for amounts paid2001, an eligible child must also be a

or expenses incurred by an employer fochild with special needs. D. Limitations on the Credit.

qualified adoption expenses under an 2. Child with Special Needs. The credit for qualified adoption ex-

adoption assistance program. Both the A child with special needs is anpenses is subject to a dollar limitation

credit and the exclusion are effective forgtherwise eligible child who meets twoand an income limitation.

taxable years beginning after Decembesdditional requirements. First, a state

31, 1996. They both generally terminatenust have determined that (1) the child 1. Dollar Limitation.

after December 31, 2001 (except for theannot or should not be returned to the The maximum amount of qualified

credit with respect to a child with parents’ home, and (2) it is reasonabl@doption expenses that may be taken

special needs). _ to conclude the child cannot be placednto account for the credit is $5,000
This notice is divided into six sec-with adoptive parents without adoption($6,000 in the case of an adoption of a

tions. Section | explains the adoptiongssistance because of a specific factor @hild with special needs). The legislative

credit. Section Il explains the exclusioncondition. Examples of a specific factorhistory to this provision clarifies that the

from gross income under an adoptiorpr condition include a child’s ethnic $5,000 (or $6,000) limitation is with

assistance program. Section |lI describesackground, age, membership in a mirespect to the adoption of each child and

the coordination of the credit and thenority or sibling group, medical condi-is cumulative over all taxable years

exclusion. Sections IV and V covertion, or handicap. Second, a child with(rather than an annual limitation). See

filing and reporting requirements andspecial needs must be a citizen osection I.G., Examples 1 and 2. There-

the effective dates of the credit and theesident of the United States. The ternfore, the maximum amount that may be

exclusion, respectively. Section VI in-“United States” includes any possessiortaken into account in connection with a

vites comments on future guidance reof the United States. taxpayer's effort to adopt an eligible
garding the credit and the exclusion. - ) child is $5,000 (or $6,000), including
C. Qualified Adoption Expenses. qualified adoption expenses paid or in-

I. Adoption Credit. ; o . - !
A In General. Qualified adoption expenses” in- curred in any unsuccessful attempt to
Section 23 provides an income taZUde the reasonable and necessagdopt an eligible child before success-
credit for qualified adoption expensesidoPtion fees, court costs, attorneysully finalizing the adoption of another
paid or incurred by an individual in ees, traveling expenses (includingeligible child. See section I.G., Example
connection with the adoption of andmounts expended for meals and lodgs. The $5,000 (or $6,000) limitation on
eligible child. The phrase “paid or in- N9) While away from home, and otherqualified adoption expenses applies both
curred” refers to the method of account.EXPENSES that are directly related to, aqtb married individuals and to unmarried
ing (i.e., cash or accrual) of the indi-1N€ Principal purpose of which is for, individuals adopting an eligible child.
vidual. Under a dollar limitation, the (€ 1€gal adoption of an eligible child by Therefore, an unmarried couple that
maximum credit is $5,000 ($6,000 int"€ taxpayer. Qualified adoption ex-seeks to adopt an eligible child must
the case of an adoption of a child withP€"SeS do not include any expense (Jpply the $5,000 (or $6,000) limitation
special needs). See section 1.D.1. Th pr which a deduction or credit is al- to the couple’s combined qualified adop-
credit is also subject to an incomeowed under any other provision of thetion expenses.
limitation which may reduce or elimi- C04€: (2) 10 the extent that funds for the Limitati
nate the credit for any particular year.expense are received under any fede_ral, - Income Limitation. . .
See section 1.D.2. For the effective datst@te: Or Io<_:a| program, (3) that is |If a taxpayer’s__rnod|f|ed adjus_ted
and partial ex.pi.ra.tion date of the Creditmcurred in VI.O|8_IIOI’1 of f(_aderal or stategross income (modified A_GI, as defined
see section V. law, (4) that is incurred in carrying outin section 1.D.3. below) is $75,000 or
' any surrogate parenting arrangement, (3¢ss, the income limitation does not
B. Eligible Child and Child with Special that is incurred in connection with theapply and the taxpayer’s allowable
Needs. adoption of a child of the taxpayer'scredit is not reduced. If a taxpayer’s
1. In general. spouse, or (6) for which reimbursementnodified AGI is $115,000 or more, no
An eligible child is any individual is made under an employer program ocredit is available. If a taxpayer’s modi-
who, at the time a qualified adoptionotherwise. In addition, an expense paidied AGI| is between $75,000 and
expense is paid or incurred, is under théby a cash basis taxpayer) or incurre&115,000, the allowable credit is ratably
age of 18, or is physically or mentally (boy an accrual basis taxpayer) in aeduced (but not below zero) as follows:

modified AGI — $75,00
ALLOWABLE CREDIT = QAE(YR) — [QAE(YR) x ( $40-006 0)]

“QAE(YR)” is the amount of qualified fied adoption expenses. The adoptio$5,000 minus $1,250 equals $3,750) and
adoption expenses taken into account fdsecomes final in 1997. The individual'sis claimed in 1997. In addition, see
the taxable year after applying the dollareduction percentage is 25% ($85,008ection I.G., Example 4.
limitation. minus $75,000 equals $10,000; $10,000

For example, assume that in 1997 adivided by $40,000 equals 25%). The 3. Modified Adjusted Gross Income.
unmarried individual has modified AGI maximum credit available is $3,750 Modified AGI for the taxable year in
of $85,000 and pays $5,000 for quali{$5,000 times 25% equals $1,250iyhich qualified adoption expenses are
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taken into account is adjusted gross 3. Pre-1997 Expenses. and W finalized the adoption ofA, an eligible
income for that year determined after An expense paid (by a cash basi§ld. in December 1997 and W have modified

. - . - Gl of $75,000 or less (and thus the income
applylng the income exclusion undertaxpayer) or incurred (by an accruaiﬁ\mitation does not apply). The total amount that

§ 137, but without applying § 911 (theb_aSiS taxpayer) in_ a taxable_ year beging angw may take into account in connection with
foreign earned income exclusion or thélng before 1997 in connection with thethe adoption of an eligible child is limited to
foreign housing exclusion), § 931 (theadoptlon (either domestic or foreign) of$5,000. See section 1.D.1. Thud,andW, on their

exclusion for income from Guam.an eligible child does not qualify for the 1997 joint federal income tax return, may claim

. i ; $5,000 of qualified adoption expenses as a credit.
Am(.?rlcan Samoa, and the Northerrfredit. See section V.A. The remaining $2,000 of qualified adoption ex-
Mariana Islands), and § 933 (the excluf. Carryforward of Unused Credit. pensesH and W paid may never be claimed as a
sion for income from Puerto Rico). The adoption credit allowable under®%t

. . Example 4. Income limitatiorin an effort to adopt
§ 23 is a nonrefundable credit that, " ciie child,H andW pay $1,000 of qualified

E. Year of C!’edlt. . along_ with credits allowable under 8 21;q0ption expenses in 1997, an additional $2,000 of
1. Domestic adoptions. (relating to dependent care), § 22 (relatthose expenses in 1998, and $4,000 of those
The credit for qualified adoption ex-ing to the elderly and the disabled), andgxpenses in 1999 when the adoption becomes

. . . . ; ; final. H and W have modified AGI of $85,000 for
penses pald or incurred in ConneCt'or§ 25 (relatlng to interest on home mort all taxable years and thus the income limitation

with the adoption of an eligible child gages), is limited under, §26 to theapplies.H and W may not claim any qualified
who is a citizen or resident of the€Xxcess of the taxpayer's regular taXdoption expenses as a credit in 1997 because of
United States at the time the adoptioﬁiabi”ty for the taxable year over the the 1-year delay rule in section I.E.#H.andW, on

commenced (including such amountéentaﬂve minimum tax for the taxabletheir 1998 joint federal income tax return, may

- : take into account the $1,000 of qualified adoption
paid or incurred in an unsuccessful®d (determined without regard to the ; !
effort to adopt such a child) is allowegalternative minimum tax foreign tax under the income limitationH and Ws reduction

expenses paid in 1997, subject to any reduction
in the next taxable vear unless thé:l'edit). If § 2_6 limits the amount of_an percentage for 1998 under the income limitation is
expenses are paid ory incurred in th@doption credit otherwise allowable in a25% ($85,000 minus $75,000 equals $10,000;

! . ; $10,000 divided by $40,000 equals 25%j).and
taxable year the adoption becomes fmagagtl%ular ygar, tI:}e excess (;T‘ay be %? s allowable credit for 1998 is $750 ($1,000
The credit for expenses paid or incurred!€d forward to the succeeding taxablgimes 250 equals $250; $1,000 minus $250 equals

in the taxable year an adoption become¥@/, but not beyond the fifth taxables7so).

final is allowed in that year. year following the taxable year in whichH andw, on their joint federal income tax return

the credit arose. for 1999, first reduce the dollar limitation ($5,000)
; ; by the amount of qualified adoption expenses
2. Foreign adoptions. G. Examples. taken into account in all prior years ($5,000 minus

A special rule applies in the case of The following examples illustrate the $1.000 equals $4,000) before applying the income

the adoption of an eligible child who is ;,les described in section I. For pur_llmltatlon. Thus,H and W may take into account

not a citizen or resident of the United nly $4,000 of the $6,000 of qualified adoption
poses of these examples, except as Ot&'(penses paid in 1998 and 1999 on their 1999

States at the time the adoption cOMgyise provided, assume that each eljoint federal income tax return before applying the

menced. The credit is only available foryinie child is a citizen of the United income limitation.H andWs reduction percentage
) 2 .

adoptions that become final. Qualifiedgistes who is not a child with specialfor 1999 under the income limitation is 25% and

adoption expenses paid or incurred 'rheeds, and that H and/ are a married their aIIO\évable credit for 1999 is $3,000 ($4,000
anv taxable vear before the taxable ve . Ao ! times 25% equals $1,000; $4,000 minus $1,000
y y Y€&ouple who file a joint federal income equals $3,000). The remaining $2,000 of qualified

in which the adoption becomes final arg,y return on the cash basis and seek taloption expenses that and W paid in 1998 and
treated as paid or incurred in the taxabl%dopt one child. 1999 ($6,000 minus $4,000 equals $2,000) may
year in which the adoption becomeSzxample 1. Dollar limitationin an effort to adopt NeVver be claimed as a credit.

final. Therefore, the credit for qualified an eligible child,H andW pay $4,000 of qualified ) ]

adoption expenses paid or incurred irgdoption expenses in 1997 and an additiondl. Adoption Assistance Program.

; ; ; 2,000 of qualified adoption expenses in 1998,
the taxable year in which the adoptio he adoption becomes final in 1998, For 1998, A. In General.

becomes final, or in any earlier taxabley g have modified AGI of $75,000 or less (and ~ Section 137 provides an exclusion
year, is allowed in the taxable year thehus the income limitation does not apply).and from an employee’s gross income for
adoption becomes final. W may not claim any qualified adoption expensesgmounts paid or expenses incurred by

For example, assume that in 1997 anﬁjeairfresi'éﬁ'gnlﬁglltﬁcgﬁsev\ff gﬂeﬂ}éﬁe?&ﬂe'a’c‘tn employer for qualified adoption ex-
1998 an unmarried individual paySfederal income tax return for 1998, may claimP€NSE€S in connection with the adoption
$1,000 and $3,000, respectively, 05,000 of qualified adoption expenses as a crediof an eligible child by an employee if
gualified adoption expenses in connecThe remaining $1,000 of qualified adoption ex-sych amounts are furnished pursuant to
tion with the adoption of an eligible Efe”dsifs"' andW paid may never be claimed as agn  adoption assistance program. See
child W.hO is not a citizen or resident OfExampIe 2. Dollar Limitation.Assume the same S€Ction II.D., which desqubes the re-
the United States. In 1999, the year thects as in Example 1, except that the child is &uirements of an adoption assistance
adoption becomes final, the individualchild with special needs. H and W, on their jointprogram. Under a dollar limitation, the
pays an additional $4,000 of such exiederal income tax return for 1998, may clammaximum exclusion from gross income
penses. The individual's modified ad-26:000 of qualified adoption expenses as a credils g5 000 ($6,000 in the case of an

: . - Example 3. Dollar limitationIn an effort to adopt ! - . ;
justed gross income for 1999 is less,, e”gible child,H and W pay $3,000 of qua”ﬁ(fd adoption of a child with special needs).

tha_m $75,000 (and thus the inc_ome_ limiadoption expenses in January 1997 to Agefcy See section IL.F.1. The _ex_clu_sion is also
tation does not apply). The individualAlthough Agency 1 was able to identify an subject to an income limitation, which

may claim a credit of $5,000 (the maxi—ﬁ:;gr:f’;fel‘;h'\'gafsofu':sﬁggevé’sgﬁHaC;?%tﬁv\t/hSh §ﬁ°§;'i3” may reduce or eliminate the exclusion
mum credit _perm|tted) on his or her$4,ooo of qualified adoption expenses to Agedcy for any particular year. See section
1999 federal income tax return (the yeaf, september 1997 in a further effort to adopt all-F.2. For the effective date and expira-

the adoption becomes final). child. This time, the effort was successful ard tion date of the exclusion, see section V.
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B. Eligible Child and Child with Spe- the exclusive benefit of its employeesE. Cafeteria Plans.
cial Needs. under which the employer provides An adoption assistance program that
1. In General. adoption assistance and which meets thgeets the requirements of § 137 (de-
An eligible child is any individual requirements described below. The exscribed in section 11.D.) constitutes a
who, at the time a qualified adoptionglysion is not available unless, beforedualified benefit under § 125 of the
expense is paid or incurred, is under thgdoption expenses are incurred by eithépode. Consequently, the program may
age of 18, or is physically or mentally the ‘employer or employee, the writtenPe offered through a cafeteria plan.

incapable of caring for himself or her'plan is in existence and the employed. Limitations on the Exclusion.

self. receives notification of the existence of The exclusion from gross income for
2. Child with Special Needs. the plan. An adoption assistance progualified adoption expenses under an
A child with special needs is angram may be part of a more comprehenadoption assistance program is subject

otherwise eligible child who meets twoSive benefit plan and is not required tato a dollar limitation and an income

additional requirements. First, a statde funded. In addition, an employer islimitation.

must have determined that (1) the childot required to apply to the Internal | poyoc ) imitation.

cannot or should not be retumed to th&evenue Service for a determination T o vimum amount of qualified

parents’ home, and (2) it is reasonabléhat the plan is a qualified Program. ontion expenses that may be taken

to conclude the child cannot be placed 2. Plan Requirements. into account is $5,000 ($6,000 in the

with adoptive parents without adoption ) o case of an adoption of a child with
assistance because of a specific factor or A brief description of the plan re- Jo 5" ooy 'IPhe $5,000 (or $6,000)

condition. Examples of a specific factorduirements follows: limitation is with respect to the adoption
or condition include a child’s ethnic (a) all employees who are eligible 05 aach child and is cumulative over all
background, age, membership in a miparticipate in the program are requireq, 1pje years (rather than an annual
nority or sibling group, medical condi-t0 be given reasonable notice of thinitarion). See section I1.J., Examples 1
tion, or handicap. Second, a child withterms and availability of the program;gng 2 Therefore, the maximum amount
special needs must be a citizen or (b) an adoption assistance progranthat may be taken into account in con-
resident of the United States. The termmust benefit the employer's employeesiection with a taxpayer's effort to adopt
“United States” includes any possessiorgenerally and eligibility requirementsan eligible child is $5,000 (or $6,000),

of the United States. may not discriminate in favor of highly including amounts paid or expenses in-
C. Qualified Adoption Expenses. compensated employees or their depegurred for qualified adoption expenses
dents; in connection with any unsuccessful

“Qualified adoption expenses” in-  (c) shareholders or owners (or theimttempt to adopt an eligible child before
clude the reasonable and necessagpouses or dependents) may receive reuccessfully finalizing the adoption of
adoption fees, court costs, attorney'snore than five percent of all the adop-another eligible child. See section I1.J.,
fees, traveling expenses (includingjon assistance reimbursements or exexample 3. The $5,000 (or $6,000)
amounts expended for meals and lodgpenses paid by the employer during théimitation on qualified adoption ex-
ing) while away from home, and otheryear (for this purpose, a shareholder openses applies both to married individu-
expenses that are directly related to, angwner is someone who owns on any dagls and to unmarried individuals adopt-
the principal purpose of which is for, of the year more than five percent of theéng an eligible child. Therefore, an
the legal adoption of an eligible child by stock, or capital or profits interest of theunmarried couple that seeks to adopt an
the taxpayer. Qualified adoption ex-employer); and eligible child must apply the $5,000 (or
penses do not _mCl_Ude_any expense (1) (d) an employee receiving payment@B,OOO) limitation to the couple’s com-
that is incurred in ylo_latlon of _federal O under an adoption assistance prografined qualified adoption expenses.
state law, (2) that is mcu_rred in carrying st provide the employer reasonable 2 |ncome Limitation.
out any surrogate parenting arrangement, psiantiation that payments or reim- | ' dified adj d
(3) that is incurred in connection with It a taxpayer’s modified adjuste
the adoption of a child of the taxpayer's_U ccments made under the prografross income (modified AGI) (as de-

P Payel Sconstitute qualified adoption expensesfined in section I1.F.3. below) is $75,000

'[SI’E)aO# suer,]d%rr (;% g‘;éplt?orr]elggzlijsrtsai%;tgg_ Without regard to whether the forego-or less, the income limitation does not
gram that satisfies the requirements of'9 requirements are satisfied, adoptlorapply and the taxpayer’s allowable ex-
§ 137. reimbursement programs under § 1052lusion is not reduced. If a taxpayer’s
of title 10, United States Code (relatingmodified AGI is $115,000 or more, no

D. Adoption Assistance Program Re+to the armed forces) or § 514 of titleexclusion is available. If a taxpayer’'s
quirements. 14, United States Code (relating tomodified AGI is between $75,000 and
1. In General. members of the Coast Guard) are treate®l115,000, the allowable exclusion is
An adoption assistance program is as adoption assistance programs for puratably reduced (but not below zero) as

separate written plan of an employer foposes of the exclusion. follows:

modified AGI — $75,00
ALLOWABLE EXCLUSION = QAE(YR) — [QAE(YR) x ( $46-000
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“QAE(YR)" is the amount of qualified 2. Employee’s Tax Filing Obligations employer and employee tax withholding,
adoption expenses taken into account faand Responsibilities. reporting, and filing obligations.

the taxable year after applying the dollar As described above, amounts paid of R q
limitation. expenses incurred for qualified adoptior- Reserved.

For example, assume that in 1997 affXPenses by an employer under af gxamples.

unmarried employee has modified AGIf"‘d‘t)ptt'or.‘ aSS'Statnce p'rt%gquralr&j arean?t Sub- The following examples illustrate the
of $85,000 and is reimbursed $5,000 b 'f)‘r’e ‘;r:”‘é‘r’nmleo Z”é "\X,'ho C;eéggv-es gﬁ;fules described in section Il. For pur-
his or her employer under an adoptiorp = = o IOory avments that do naeoSeS of these examples, except as oth-
assistance program for qualified adop- pay X Okrwise provided, assume that each eli-
: ) Fqualify, or only partially qualify, for the ; 0 i+ ;

tion expenses. The employee's reductiofl, (y;,cion from gross income (see secglble child is a citizen of the United
percentage is 25% ($85,000 minus; States who is not a child with special

X Yions ILF.2. and II.H.2.) must make anpeeds. that Emplove¥ is married. is a
$75,000 equals $10,000; $10,000 dizppropriate adjustment on Form 104Qash method taF;(pgyer and files a joint

vided by $40,000 equals 25%). Thein accordance with the form and itStederal income tax return withY’s
maximum amount of the exclusion frominstryctions) to include in gross incomes;ouseY and Y's spouse seek to adopt
the employee’s gross income in 1997 ighe taxable portion of the reimburse-gne child. Also assume that Employkr
$3,750 (35,000 times 25% equalsment. In addition, the employee mayegaplishes an adoption assistance pro-
$1,250; $5,000 minus $1,250 equal®ieed to make an adjustment to his Ofram that meets the requirements of
$3,750). The remaining $1,250 is in-her income tax withholding (on Formsg 137 on January 1, 1997, and théis
cluded in the employee’s gross incomay-4) or make estimated tax payments pjan participant. ’

for 1997. In addition, see section Il.J.(see Publication 505, Tax Withholdinggxample 1. Dollar limitationin 1997, pursuant to
Example 4. For the employee’s taxand Estimated Tax) to avoid potentiakhe adoption assistance progra¥ipays $5,000 of
filing obligations and responsibilities, penalties for underpayment of tax on thelualified adoption expenses on behalf ¥f in

see section 11.G.2. i i connection withY's effort to adopt an eligible
taxable portion of a reimbursement. child. Y and Y's spouse have modified AGI of
3. Modified adjusted gross income.H. Year of Exclusion. $75,000I_or_ less for 1997 and I1998 (and thus the
Modified AGI for the t bl . 1. Domestic Adoptions. income limitation does not apply). In 199Y, can
odirie or the taxable year In exclude $5,000 from gross income. In 1998,

which the exclusion may be claimed is In general, amounts are _eXCIUdabl%ays an additional $2,000 of qualified adoption
adjusted gross income for that year, bufom the employee’s gross income forexpenses on behalf of. Y must include the

without applying § 137 (the exclusionthe year in which the employer pays th@ddi_tional amounts in gross income ‘in 1998. See
for adonfi ist ydualified adoption expense in connectiorfection IlG. for X and Ys tax withholding,
or adopuon assistance program pay=: reporting, and filing obligations.

ments), § 911 (the foreign earned inWwith the adoption of an eligible child Example 2. Dollar limitation.Assume the same

come exclusion or the foreign housing‘(}"h,0 is a citizen or .resident of thefaCtS as in Example 1, except that the child is a
exclusion), § 931 (the exclusion for in-United States at the time the adoptiorehild with special needs. In 199% can exclude

; ommenced. $5,000 from gross income. In 1998,can exclude
come from Guam, American Samoa, an§ an additional $1,000 from gross incom¥. must

the Northern Mariana Islands), and 2. Foreign Adoptions. include the remaining $1,000 in gross income in
§ 933 (the exclusion for income from A special rule applies in the case ofl998. See section II.G. fok and Y's tax withhold-
Puerto Rico). Modified AGI as defined the adoption of an eligible child who is N9 "eporting, and filing obligations.

for the exclusion is different from modi- i ; +~+Example 3. Dollar limitationIn 1997, pursuant to
fied AGI defined for th dit not a citizen Or. resident of th‘? Umtedthe adoption assistance prograipays $7,000 of
e as defined for the credit. States at the time the adoption comgualified adoption expenses on behalf ¥f in

. . . . menced. The exclusion is only availablesonnection withY's effort to adopt an eligible
G. Tax Wlt_hho_ldlng, Reporting, and Fil- ¢4, adoptions that become final.child ($3,000 of qualified adoption expenses to
Ing Obllgatlons. Amounts paid or expenses incurred bAgencyl for an unsuccessful attempt to adopt A

) : ; o . d $4,000 of lified adopti t
1. Employer’s Withholding and Re- the employer for qualified adoption ex-Agenfyz for t%e ?il;gf fdopioﬁp()%. $X2§QSY?: °

porting Obligations. penses before the taxable year in whichpouse have modified AGI of $75,000 or less for
Amounts paid or expenses incurredhe adoption becomes final are excludi997 (and thus the income limitation does not
by an employer for qualified adoptionable from the employee’s gross incomePply). The total amount rt]ha;f may take '”fto
expenses under an adoption assistanae the taxable year in which the adop—Zﬁ;ﬁ)‘thcmldcgnﬂr?ﬂé%”tg"’gsygog. ET‘hfgt'?Q 1099??
program are not subject to income tadtion becomes final. Therefore, amounts; can exclude $5,000 from gross income. See
withholding. However, these amountspaid or expenses incurred by the emsection II.LF.1. The remaining $2,000 of qualified
are subject to social security and Mediployer under an adoption assistance prgdoption expensexX paid on behalf ofY are
care taxes (FICA), federal unemploy-gram in a taxable year prior to a finalincludible in ¥'s ‘gross income in 1997. See
. . . . . . section 1I.G. for X and Y's tax withholding,
ment tax (FUTA), and railroad retire- adoption are includible in the employ- o,oring, and filing obligations.
ment tax withholding. Employers are toee’s gross income in that year. Theé&yample 4. Income limitationPursuant to the
report amounts paid or expenses inemployee must make an appropriatadoption assistance prograrX, pays $3,000 of
curred for qualified adoption expensesdjustment on the employee's Fornfiualified adoption expenses in 1997, and $4,000
in accordance with appropriate formsl040. Provided the adoption become§' those expenses in 1998 on behalf wuf in
. - connection with Y’s effort to adopt an eligible
(for example, Form W-2) and instruc-final before January 1, 2002, the e€M<piy v and Y's spouse have modified AGI of
tions or other guidance issued by theployee may claim the exclusion in thesss 000 for all taxable years (and thus the income
Internal Revenue Service. See Anitaxable year in which the adoption bedimitation applies). In 1997Y can exclude $2,250
nouncement 96-134, 1996-53 I.R.B. 1comes final by making an appropriate™om income. The income limitation reduces the
for instructions relating to reporting adjustment on the employee’s For ;ﬁ'gg‘:arge‘?gczhéﬁ}fr['$8"gsogg";"i‘fgsfi;?%eg‘ég'gguals
adoption assistance program payments040 for that year. See section I1.J.g10,000; $10,000 divided by $40,000 equals

on Form W-2. Example 5. See also section I.G. for25%]; $3,000 times 25% equals $750; $3,000
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minus $750 equals $2,250. In 1998, the incomgyram. See section I.C. For examplerequirements for individuals and the

limitation reduces the maximum exclusion as ; ; i ; ;
follows: the dollar limitation ($5,000) is reduced assume that in 1997 an unmarried indireporting requirements for employers.

by the amount of qualified adoption expenses\/idual pays $1'000_ in qua”ﬁed adOption i i

taken into account for the exclusion in all prior€Xpenses to a private attorney for thé/' Ié;fglcutls\i/gnDateS of the Credit and the
years ($3,000 in 1997). Thus, of the $4,000 offinal adoption in that year of an eligible S

qualified adoption expenses paid in 1998may chjld who is not a child with special A. Effective Dat(_a. -

take into account only $2,000 (35,000 minus 1< | the same year, the individual's Both the credit and the exclusion are

$3,000 equals $2,000) before applying the incom@ . . ffective for taxable vears beaqinnin
limitation. Y's reduction percentage is 25% ad €mployer, under an adoption assistanc y 9 9

can exclude $1,500 from income in 1998 ($2,00(program that satisfies the requirement@iter December 31, 1996.
times 25% equals $500; $2,000 minus $500 equalsf § 137, pays an additional $7,000 ing. Expiration Date.

$1,500). See section I.G. foX and Y's tax ig ; N . -
withholding, reporting, and filing obligations. qualified adoption expenses to an adop- The credit under § 23 for qualified

Example 5. Cafeteria PlanAssume that for 1997, tion agency on b.ehalf (,)f the e.mployeead()ption ‘expenses i_n_ Conne_Ction W_ith
Y elects $2,400 in adoption assistance offeref\SSUMING the individual's modified AGI the adoption of an eligible child who is
under a calendar year cafeteria plan maintained bfor 1997 is $75,000 or less, the indi-not a child with special needs expires
X. In December 1997.Y submits, andX reim- vidual may exclude $5,000 (of thefor expenses paid or incurred after De-

burses, a claim of $2,400 for qualified adoption ; o
expenses incurred by for services provided in >/'000 Paid by the employer) fromcember 31, 2001. Therefore, no credit is

1997 in connection with a foreign adoption. The@r0SS income, and may claim a credigyailable for those expenses paid (by a
adoption becomes final in 1998 and Y's spouse for the $1,000 paid by the individual. cash method taxpayer) or incurred (by
have modified adjusted gross income of $75,0000The remaining $2,000 of adoption eX-an accrual method taxpayer) after De-

or less in 1998 (and thus the income limitationpenses paid by the emplover mav nev . .
does not apply).Y is required to include the b P y ploy Y &ember 31, 2001. The credit for qual"

$2,400 reimbursement in gross income for ind’€ claimed as a credit (nor exC!Udeq)fied adoption expenses paid or incurred
1997 tax year (because of the rules in sectio@Nd must be included in the individual'sin connection with an adoption of an
II.H.2.). However,Y is entitled to exclude $2,400 gross income in 1997. eligible child with special needs does
(the reimbursement received in 1997) from gross not expire

income for the 1998 tax year (the year thelV. Filing and Reporting. .
adoption becomes final) by making an appropriat g P g The exclusion under § 137 for adop-

adjustment to’s Form 1040 for 1998. See section%' In General. tion assistance expires after December 31,
II.G. for X and Y's tax withholding, reporting, and ~ Taxpayers will be required to provide2001. Therefore, no exclusion from gross
filing obligations. (on a form to be published by theincome applies to amounts paid or ex-
lll. Coordination of Credit and Exclu- 'Nternal Revenue Service) available inpenses incurred under an adoption assis-
sion. formation about the name, age, andance program after December 31, 2001.

A Credit or Exclusion. taxpayer identification number (TIN) of In the case of a foreign adoption that
each eligible child for whom qualified becomes final after December 31, 2001,

An individual may claim both a credit aqoption” expenses are taken  into aqaxpayers cannot receive either a credit
and an exclusion in connection with the.o nt for purposes of the credit oror an exclusion
adoption of an eligible child. An indi- ’

: . exclusion. In lieu of such information, )
vidual may not, however, claim both Aiaxpayers may be required to furnish’l- Comments on Future Guidance In-

credit and_an exclusion for the Sam&herinformation, including identifica- vited.

expense. For example, assume that il of the agent assisting with the The Service invites comments on fu-
1997 an unmarried individual paysyqgontion. Taxpayers should maintairfure guidance concerning 8§ 23 and
$6y500 In qua“fled adoptlon eXpenses t9ecords to Support any adoption Credit Oﬂ.37 The SerVice requeStS that Wl’itten

an adoption agency for the final adop-gyc|usion claimed. comments be submitted by [INSERT
tion of an eligible child who is not a DATE THAT IS [90] DAYS AFTER
child with special needs. In that sameB. Married Individuals. DATE OF PUBLICATION OF THIS

year, the individual’s employer, under an |ndividuals who are married at theDOCUMENT IN THE INTERNAL

adoption assistance program that satigng of the taxable year must file a jointREVENUE BULLETIN]. Send submis-

fies the requirements of § 137, pays aRederal income tax return to claim thesions to: CC:DOM:CORP:R (Notice 97—
additional $5,000 for other qualified credit or the exclusion unless they lived®), Room 5226, Internal Revenue Ser-
adoption expenses to a private attornejpart from each other for the last sixvice, POB 7604, Ben Franklin Station,
on behalf of the employee for themonths of the taxable year and théNashington, DC 20044. Submissions
adoption of the child. In 1997, assumingngividual claiming the credit or the may be hand delivered between the
the individual's modified AGI is exclusion (1) maintained as his or hehours of 8 am. and 5 p.m. to:
$75,000 or less, the individual mayhome a household for the eligible childCC:DOM:CORP:R (Notice 97-9), Cou-
exclude $5,000 from gross income, andor more than one-half of the taxablerier's Desk, Internal Revenue Service,
may claim a credit of $5,000, becausgear, and (2) furnished over one-half ofl111 Constitution Avenue, NW, Wash-
the exclusion and credit are not for thhe cost of maintaining that householdngton, DC. Alternatively, taxpayers may
same expenses. The remaining $1,500 ¢§ that taxable year. For this purpose, asubmit comments electronically via the
qualified adoption expenses may nevepgividual legally separated from his orinternet directly to the IRS internet site
be claimed as a credit or excluded from,g, spouse under a decree of divorce gt http://www.irs.ustreas.gov/prod/tax

gross income. separate maintenance will not be considegs/comments.html.
B. No Credit for Employer Payments.ered married. The principal authors of this notice
An individual may not claim a credit ) are Marilyn E. Brookens of the Office
for any expense reimbursed by the indiC. Forms and Instructions. of the Assistant Chief Counsel (Income

vidual's employer, whether or not reim- The Service will publish forms and Tax and Accounting), and Sharon Cohen
bursed under an adoption assistance praastructions with respect to the filing and Catherine Fuller of the Office of the
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Associate Chief Counsel (Employeeearlier than 30 days after notice wagQPSA. This Notice contains the sample
Benefits and Exempt Organizations). Fogiven to the participant. Sectionlanguage for the spousal consent forms.
further information regarding the tax417(a)(3)(B) requires the plan to provideSection 1457 also directs the Secretary
credit portion of the notice, contact Ms.an explanation to the participant of theto publish sample language that can be
Brookens at (202) 622-4920 (not aQPSA and of his or her right to waiveincluded in a qualified domestic rela-

toll-free call). For further information the QPSA within the applicable period,tions order (QDRO). The QDRO sample

regarding the adoption assistance praas defined in section 417(a)(3)(B)(ii).language is contained in Notice 97-11
gram portion of the notice, contact Ms. Section 417(a)(2)(A)(i) provides that,in this Bulletin.

Cohen or Ms. Fuller on (202) 622—6080in order for a participant to elect to
(not a toll-free call). waive the QJSA or QPSA, the spouse 01‘“' SAMPLE LANGUAGE

the participant must consent in writing to The Appendices to this Notice contain
the election. Section 417(a)(2)(A)(ii) four sets of sample language:

provides that, in general, the waiver of, ¢ Appendix A contains sample lan-
and the consent to a waiver of, a QJISA guage that can be included in a

Sample Language for a Spouse’s
Waiver to a QJSA or a QPSA

Notice 97-10 must state the specific nonspouse benefi- spouse’s consent to a participant’s
ciary who will receive the benefit and waiver of a QJSA. This language
I. PURPOSE the particular optional form of benefit. can be used for a defined benefit

The waiver of, and the consent to a  plan and for a defined contribution
Svaiver of, a QPSA must state the spe- plan to the extent that it is subject

designed to make it easier for SpoUS€§is. nonspouse beneficiary who will  to section 401(a)(11).

of plan participants to understand theite eive the benefit but is not required to « Appendix B contains sample lan-
r.|ghts to survivor annuities under quall'state the form of benefit selected (if guage that can be included in a
f'ed plans_,. The sample language can bgny). However, a plan may permit a spouse’s consent to a participant’s
included in a form used for a spouse Q5,56 1o execute a general consent that waiver of a QPSA, and, if the plan
consent to a participant's waiver of a, s the participant to waive the QJSA  so provides, to the participants
qualified joint . gnd Survivor - annuity oo QPSA, and change the designated choice of a beneficiary other than
(QISA) or qualified preretirement SUIVi-poneficiary or the optional form of ben-  the spouse to receive any survivor
vor annuity (QPSA), or to a participant’s ot havment, without obtaining further  benefit. This language can be used
choice of a non-spouse beneficiary in q,nsent of the spouse. Section 1.401(a)~ for a defined benefit plan.
defined contribution plan not subject t020, Q&A-31(c), of the Regulations pro- + Appendix C contains sample lan-
the QISA and QPSA requirements.  yiges that a general consent must ac- guage that can be included in a
The language is designed to assi§lygyledge that the spouse has the right spouse’s consent to a participant’s
plan administrators in preparing spousaly jimit his or her consent to a specific  waiver of a QPSA, and, if the plan
consent forms that meet the statutoryeneficiary and a specific form of pay-  so provides, to the participants
requirements. No one is required 10 USGant (where applicable) and that the  choice of a beneficiary other than
the sample language, and plan adm'n'SS'pouse elects to relinquish both of these the spouse to receive any survivor
trators that choose to use it are free t9gnts  Section 417(a)(2)(A)(iii) requires  benefit. This language can be used
incorporate all or any part of it in their ot the spouse’s consent acknowledge for a defined contribution plan to

spousal consent forms. the effect of the participant's waiver of  the extent that it is subject to

Il. BACKGROUND the QJSA or QPSA and requires that the  section 401(a)(11).
_ consent be witnessed by a plan represen-+ Appendix D contains sample lan-
Section 401(a)(11) of the Internaltative or a notary public. guage that can be included in a

Revenue Code of 1986 provides that, in Under section 401(a)(11), to the extent ~ spouse’s consent to a participant’s
order to be qualified under sectiona defined contribution plan that is not choice of a beneficiary other than
401(a), all defined benefit plans andsubject to the QJSA and QPSA require- the spouse for a participant's ac-
certain defined contribution plans musiments, the plan must provide that the count balance. This language can
provide benefits in the form of a QJSAparticipant’s nonforfeitable account bal-  be used for a defined contribution
and in the form of a QPSA. Section 417ance be paid in full to the participant's  plan to the extent that it is not
permits a participant to waive the QJSAsurviving spouse upon the participant's  subject to section 401(a)(11).
and to elect another form of retiremenideath. The account balance can be paid If the plan administrator chooses to
benefit, or to waive the right to ato another beneficiary if the participantuse the sample language provided in an
QPSA, if the participant’s spouse signs &o elects and the spouse consents to tgpendix, the sample language should
consent form. election. In general, the spousal conseriie conformed to the terms of the plan.
Section 417(a)(3) requires that themust meet the same conditions as @he plan administrator should read the
plan provide an explanation to the parconsent to the waiver of a QPSA. sample language carefully and select
ticipant of the QJSA and of his or her Section 1457 of the Small Businesonly those portions of the sample lan-
right to waive the QJSA within a rea-Job Protection Act of 1996, Pub. L. No.guage that apply to the particular plan.
sonable time before the participant'sl04-188, directs the Secretary of thd-or example, the sample language in
annuity starting date. However, effectiveTreasury (“Secretary”) to develop Appendix A refers to certain optional
for plan years beginning after Decembesample language, written in a manneforms of benefits under the plan, includ-
31, 1996, section 417(a)(7)(A) providescalculated to be understood by the aveiing a lump sum payment. If a plan
that a plan can provide the explanatiorage person, that can be included in administrator decides to include this
after the annuity starting date, but thdform used for a spouse to consent to aample language in the plan’s spousal
required election period must not endparticipant's waiver of a QJSA or aconsent form, the sample language
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should be compared to the optionatance telephone service at (202) 622— plicable dollar amount for the QJSA)
forms of benefit payments available un6074/6075, between the hours of 1:30 month for the rest of Robin's fife. -

der the plan and modified, if necessaryp.m. and 4 p.m. Eastern Time, Monday,

to reflect the plan’s optional forms.through Thursday. Alternatively, pleas

Further, spousal consent forms for someall Ms. Lennon at (202) 622—-4606 or
plans will need additional language dis-Mr. Linder at (202) 622-6214. These

cussing issues specific to the plan. telephone numbers are not toll-free.
In order for a spouse’s consent to be
valid, the spousal consent form is nof\PPENDIX A
required to include the specific languagesaAMPLE LANGUAGE THAT MAY
contained in the Appendices. In allBE INCLUDED IN A SPOUSE’'S
cases, however, spousal consent form§GREEMENT TO GIVE UP THE
should be written clearly to ensure thaR|GHT TO THE QUALIFIED
the spouse both understands and agoOINT AND SURVIVOR ANNUITY
knowledges the effect of the partici-(UNDER A DEFINED BENEFIT
pant's waiver of rights. PLAN OR A DEFINED CONTRIBU-
The Appendix provides sample lan-TION PLAN)
guage for incorporation in a spousal
consent form only. The Appendix does
not provide sample language for the
explanation of the QJSA or QPSA that
is required to be provided to the partici-
pant or the agreement in which the
participant waives the QJSA or QPSA

IV. COMMENTS
Notice 94-23, 1994-1 C.B. 340, re-

rule under section 417(d); if a pla

language should be modified to expl
this rule.

The sample language contains langu
in brackets that pertains to a partigi-

in the development of additional guid-
ance concerning spousal consent formgthe plan provides death benefits only|
The comments that were made in refthe participants surviving spouse.
sponse to Notice 94-23 have been takep \what is a Qualified Joint and Sur-
into consideration in drafting the sample,;y,or Annuity (QJSA)?

language accompanying this Notice. Federal law requires thgname of

ige,lnstruction:

pant’s selection of a non-spouse benefi:
quested comments from the public to aigiciary to receive death benefits. The
bracketed language should be deleted i
to|

. How Can Your Spouse Change the
Way Benefits Are Paid?

Your spouse and you will receive
benefits from the plan in the special
QJSA payment form required by federal
law unless your spouse chooses a differ-
ent payment form and you agree to the
choice. If you agree to change the way
the plan’s retirement benefits are paid,
you give up your right to the special
QJSA payments.

3. Do You Have to Give Up Your
Right to the QJSA Benefit?

Your choice must be voluntary. It is
your personal decision whether you

not address the one-year-of-marriageqjsa payment form.
n

applies the one-year rule, the sample4. What Other Benefit Forms Can
ainMy Spouse Choose?

The plan administratgr

may make additions to the paragraph
below to explain the plan's optiongl
forms of benefits. For example,
plan administrator could list all op-

tional forms of benefits or provide |a
cross-reference to a description of ben-
efit options provided to participants.
The examples following the paragraph
are common optional forms of benefjts.
The examples should be modified tg be
consistent with the plan's optional

comment on the sample language aGpecial payment form unless your Spousorms of benefits. The plan administfa-
companying this Notice as well as tochogses a different payment form andior may give additional examples fto
suggest possible additional sample langoy agree to that choice. This specidlexplain other available optional forms.

guage. Comments can be addressed
CC:DOM:CORP:R (Notice 97-10), fied joint and survivor annuity” or

yment form is often called a “quali-

If you agree, your spouse can choose

Room 5228, Internal Revenue Servicesjsa’ payment form. The QJSA pay- to have the retirement benefits paid in a

different form. Other payment forms

Washington, DC 20044. In the alterna-period of QJSA payment, e.g., monthlylnay give your spouse larger retirement

tive, comments may be hand deliveregg;

Courier's Desk, Internal Revenue Seryfter your spouse dies, eacmsert pe-

vice, 1111 Constitution Avenue, N.W.,yiod of QISA payment, e.g:, monttije
Washington, DC. Alternatively, taxpay- i i i per-

. _plan” will"payyou (insert survivor
ers may transmit comments eIectronltentage for the QJISA form under the
cally via the IRS Internet site at ‘http:// i efit
Www.lrs.ustreas.gov/prod/tax_regsg:——ir-p\,\,aS paid to your spouse. The ben-

efit paid to you after your spouse dies is

comments.html’.

often called a “survivor annuity” or a

DRAFTING INFORMATION “survivor benefit.” You will receive this

are Susan Lennon of the Office of the Example

Associate Chief Counsel (Employee
Benefits and Exempt Organizations) and

Pat Doe and Pat's spouse, Robin, re-
ceive payments from the plan under

is obenefits while he or she is alive, but

y
between the hours of 8 a.m. and 5 p.Myer jife. This is often called an “annu-

might not pay you any benefits after
your spouse dies.
Example of Single Life Annuity Pay-
ment Form

If Pat and Robin Doe receive retire-
ment benefits in the special QJSA
payment form, Pat would receive re-
tirement benefits of $600 each month
from the plan until Pat dies and
Robin would receive $ (insert appli-
cable dollar amount forthe QJSA) a
month for the rest of Robin's fife. Pat
and Robin Doe agree not to receive
retirement benefits in the special
QJSA payment form and decide in-

Steven Linder of the Employee Plans
Division. For further information regard-
ing this Notice, please contact the Em-
ployee Plans Division’s taxpayer assis-

the QJSA payment form. Beginning stead to receive payments only during
after Pat retires, Pat receives $600 each Pat's life. After Pat retires, Pat will

month from the plan. Pat then dies. receive more than $600 each month
The plan will pay Robin finsert ap- from the plan until Pat’'s death. Robin
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will not receive any payments from Option A Option B
the plan after Pat's death. If you sign this agreement, you agree You can change this agreement until
that benefits under the plan will be paid(date). After that date, you cannot
Example of Lump Sum Payment FOrMy, the form stated in this agreementchange the agreemerfteven if your
Pat and Robin Doe agree not td You also agree that the beneficiaryspouse later chooses a different type of
receive the special QJSA payment®iamed in this agreement will receive allretirement benefit or beneficialy If
and decide instead that Pat will re-or a part of the survivor benefits fromyou change your mind, you must notify
ceive a single payment equal to thehe plan after your spouse has died the plan administrator by (insert the plan
value of all of Pat’s retirement ben-Your spouse cannot change the paymemtocedure for revoking consent) .
efits. In this case, no further paymentform [ or the beneficiar} unless you ] .
will be made to Pat or Robin. agree to the change by signing a ney: What Happens to this Agreement 'f,)
[1f you agree, your spouse can nam@greement t';gw:g:gialyosgSfogzimgif"t‘echg;”pzrjﬁgfrﬁﬁegiv‘;rrcz"’;;Cyede'n .
O e e clorm witoul gting your agréement Your ight 1o Survior benefis fom the

: plan even if you do not sign this
plan after your spouse dies. The person Qption B agreement. However, if you become

your spouse selects to receive all or part |t yoy sign this agreement, you agredegally separated or divorced, you might
of the survivor benefits is often called atnat your spouse can choose the form dfe able to get a special court order
“beneficiary.” If you agree to let your payments that he or she will receive(which is called a qualified domestic
spouse name someone else as the bengfom the plan without telling you and relations order or “QDRQO”) that would
ciary for all of the survivor benefits, you without getting your agreemenf.Your give you rights to receive retirement
will not receive any payments from thespouse can also choose the beneficiafyenefits even if you sign this agreement.
plan after your spouse dies. If you agregvho will receive any survivor benefits If you are thinking about separating or
to let your spouse name someone else &&m the plan after your spouse diegetting a divorce, you should get legal
the beneficiary for a part of the survivorwithout telling you and without getting advice on your rights to benefits from
benefits, your survivor benefits will be your agreemeni. Your spouse does notthe plan.
less than you would have received undemneed to tell you or get your agreemen
the special QJSA payment form. to any future changes in the form ofg'. What Should You Know Before
Signing this Agreement?

Example of Naming a BeneficiaryPayments or the beneficiary.
Who Is Not the Spouse You may limit your agreement to a

Pat and Robin Doe select a paymer@articular_payment fornj and a particu-
form that has a survivor benefit oflar beneficiany. If you want to allow
$200 a month payable after Pat diesyour spouse to select only a particula
Pat and Robin agree that 1/2 of thdP@ment form [and a particular benefi-

survivor benefit will be paid to Robin ¢iayl, do not sign this form. In that — : —
and 1/2 will be paid to Pat and case, contact the plan administrator for This is a very important decision. You

Robin’s child, Chris. After Pat dies, more information and to get a newshould think very ca.refully about
the plan will pay $100 a month to agreement that lets you state the .partlcuNhether you want to sign this agree-
Robin for the rest of Robin's life. lar payment form[ and _the particular ment. Before signing, be sure that you
Chris will also receive payments fromPeneficiary] that you will allow your understand what retirement benefits you
the plan as long as Chris lives. ChrigPouse to select. may get and what benefits you will no

. . longer be able to receive.
will receive less than $100 a monthg can You Change Your Mind After 9

; ; Your spouse should have received
because Chris, being younger thayoy sign this Agreement? information on the types of retirement
Robin, is expected to receive pay- benefits available from the plan. If you
ments over a longer periofl.

I have not seen this information, you

Instruction: The plan administratg
should modify the language below
reflect the plan's administrative proc
‘dures and insert the appropriate a
dress or telephone number.

r
to

e-

d-

Instruction: The plan administratg

5. Can Your Spouse Make Future
Changes if You Sign this Agreement?

Instruction: The plan administratg
should select Option A if the agreem
is a “specific consent,” that is, th
spouse agrees to the participan
choice of a particular form of bene
and beneficiary. The plan administ
tor should select Option B if the agre
ment is a “general consent,” that i
the spouse agrees to allow the part
pant to choose any form of benefit g
any beneficiary without telling th

r
ent
e
t's
fit
a

should select Option A if the plan dg
not allow a spouse to revoke his or
consent. The plan administrator sho
select Option B if the plan allows
spouse to revoke his or her consg
The language in double brackets
Options A and B applies only to gene
consent forms. For an explanation o
specific consent and a general cons

esshould get it and read it before you sign
erthis agreement. For additional informa-
uldtion, you can contact (name of person or
a department, such as the Human Re-
2ntsources Department) at the folfowing
in address (or tetephone number).

ral
a9. Your Agreement

2Nt

see the Instruction to section 5.

Instruction: The plan administratg

e_
S,

C

spouse the selection.

Option A

You cannot change this agreemenftrator should select Option B if th
ndafter you sign it. Your decision is final
e [even if your spouse later chooses

different type of retirement benefit
beneficiary].
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should select Option A if the agreem

ent
is a specific consent. The plan admini

S_
e
an

1l a

to

agreement is a general consent. For
sexplanation of a specific consent an
general consent, see the Instruction
section 5.

or




Option A benefits begin without telling me andthe rest of your life beginning no later

I, (name of participant's spouse)am without getting my agreement. than when your spouse could have be-
the spouse offname of participant) | | understand that | can limit my gun receiving retirement benefits. The
understand that T have the right to havepouse’s choice to a particular retirespecial death benefit insert a percent-
(name of plan)pay my spouse’s retire- ment benefit form[and a particular age that is no less than the survivor
ment benefits in the special QJSA paybeneficiary who will receive paymentspercentage for the QJSA form under the
ment form and | agree to give up thatfrom the plan after the death of myptan) percent of the retirement benefit
right. | understand that by signing thisspousd and that | am giving up that your spouse earns before death. The

agreement, | may receive less moneyight.
than | would have received under the | understand that | do not have to‘qualified preretirement survivor annu-
special QJSA payment form and | maysign this agreement. | am signing thigty” or “QPSA" benefit. (The plan will

receive nothing after my spouse dies

agreement voluntarily.

special death benefit is often called a

pay this death benefit in a lump sum,

depending on the payment form [or | understand that if | do not sign thisrather than as a QPSA, if the value of
beneficiary] that my spouse choosesagreement, then my spouse and | wilthe death benefit is $3,500 or less.)

| agree that my spouse can receiveeceive payments from the plan in the Example
retirement benefits in the form of aspecial QJSA payment form.

(insert form of benefit selected] | also

Pat Doe dies at age 45 after earning a
retirement benefit. The value of Pat’s

agree to my spouse’s choice @fame of

beneficiary)as the beneficiary who will
receive (insert percentage of survivor
benefit that witt be paid to the benefi-

Instruction: The plan administratg
should add a line for the spous
signature and a place for the witne
acknowledgment.

f’ death benefit is more than $3,500. If
35, Pat had lived, Pat could have retired
55° and begun receiving payments as

early as age 55 under the plan’s

Ciary) of the survivor benefits from the
plan after my spouse diek! understand

APPENDIX B

that my spouse cannot choose a differ>AMPLE LANGUAGE THAT MAY

ent form of retirement benefit§ or a
different benefician} unless | agree to
the change.

| understand that | do not have to

BE INCLUDED IN A SPOUSE’S

AGREEMENT TO GIVE UP THE

RIGHT TO THE QUALIFIED
PRERETIREMENT SURVIVOR AN-
NUITY UNDER A DEFINED BEN-

sign this agreement. | am signing thissgT pL AN

agreement voluntarily.

terms. The plan will pay a monthly
benefit to Pat’s spouse, Robin Doe,
for the rest of Robin’s life. Robin has
the right to begin receiving the ben-
efit no later than when Pat would
have been 55 years old.
There is a cost for the QPSA benefit.
Your spouse’s retirement benefits will be
reduced for this cost.

| understand that if | do not sign this
agreement, then my spouse and | wil
receive payments from the plan in the
special QJSA payment form.

Instruction: The sample language dg
Inot address the one-year-of-marrig
rule under section 417(d); if a pla
applies the one-year rule, the sam
language should be modified to expl

es
ge
n

ple
ain

Instruction: The paragraph above

should be deleted if the plan does hot
reduce a participant’s benefit becayse
of the QPSA coverage and does |not
impose a charge for the QPSA. If the

Instruction: The plan administratg

this rule.

plan imposes the QPSA charge other

should add a line for the spouse’s
signature and a place for the witne

acknowledgment.

r
=
5

s'l. What is a Qualified Preretirement

Survivor Annuity (QPSA)?

than by reducing the participants re-
tirement benefit, this paragraph should
be modified accordingly.

Option B

I, (name of participant’s spouseam
the spouse of(name of participant) |
understand that T have the right to hav
(name of plan)pay my spouse’s retire-
ment benefits in the special QJSA pay
ment form, and | agree to give up tha
right. 1 understand that by signing thig
agreement, | may receive less mone

Instruction: The final sentence in th
sample language before the exam
addresses situations where a plan p
ethe survivor benefit in a lump sum
the value of the survivor benefit
r$3,500 or less. That sentence shoulg
deleted if the plan pays survivor be
efits with a value of $3,500 or less
Man annuity.

€ 2. What Are Your Rights if You Sign
plehis Agreement?

AYS Your right to the QPSA benefit pro-
if vided by federal law cannot be taken
IS away unless you agree to give up that
beenefit.

n_
as

Instruction: The plan administratar
should select Option A if the agreement

than | would have received under th

special QJSA payment form and | may

receive nothing after my spouse die

Federal law gives you the right to
eceive a special death benefit from

is intended to waive the QPSA in| a
plan that imposes a charge for the
QPSA. The plan administrator should

%name of plan)if your spouse dies |select Option B if the participants

pouse is agreeing to allow someone
else to receive any death benefits,

depending on the payment forrfor before you, unless your spouse chooseé
beneficiary] that my spouse chooses.to give up this benefit and you agree tg

| understand that by signing thiSinat choice. You have this ri ;
. ght if your :
agreement, my Spouse can choose ayouse has earned retirement benefi [egardless of whether the plan impoges

retirement benefit form[ and any ben- ;nder the plan and dies before he or sh& charge for the QPSA.

eficiary] that is allowed by the plan pegins receiving those benefits (or, if Option A

without telling me and without getting earlier, before the beginning of the pe- If you sign this agreement, you will
my agreement. | also understand that myiod for which the retirement benefitsnot receive the QPSA benefit and your
spouse can change the retirement benefite paid). You have the right to receivespouse’s retirement benefits will not be
form selected or the name of a benefi- this special (insert period of QPSA reduced for the cost of the QPSA ben-

ciary] at any time before retirementpayment, e.g-, monthigeath benefit for efit you give up.
44
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Option B Option A spouse later chooses a different benefi-
; Even if you sign this agreement, yourciary]. If you change your mind, you
You can agree to give up all or part ;
of the stp? beneﬁtg_ If yfu agreep toSPouse can later select the QPSA benefihust notify the plan administrator by
give up all of the QPSA benefit the for you without having you sign a new (the plan procedure for revoking con-
plan will pay this benefit to another 29reemMent. seny.

person selected by your spouse. The Option B 6. What Happens to this Agreement if
person your spouse selects to receive If you sign this agreement, yourY'Ou Become Separated or Divorced?
this benefit is often called a “benefi- spouse cannot change the beneficiary . y
ciary”. If you agree to give up part of named in this agreement unless yo*eﬁzgtrﬁazggfiggﬁsre”?ﬂ dtc;/ctJBebCe?EoSrﬁe

the QPSA benefit, that part will be paidagree to the new beneficiary by signin X :
to the beneficiary named by youra new agreement. If you agree, you egally separated or divorced, even if
spouse, and you will receive the rest ofpouse can change the beneficiary a{ou do not sign this agreement. How-
the QPSA benefit. For example, if youany time before your spouse begingVer, if you become legally separated or
agree, your spouse can have the deafﬁceiVing benefits or dies. You do notdlvorFedv you mlght be_ able to get a
benefits paid to his or her childrenhave to agree to let your spouse changepecial court order (which is called a
instead of you. the beneficiary. However, your spousejualified domestic relations order or
] ~ can later select the QPSA benefit for*QDRO”) that specifically protects your
Example of Naming a Beneficiaryyou without having you sign a newrights to receive the QPSA benefit or
Who is Not the Spouse agreement. that gives you other benefits under this
Pat and Robin Doe agree that Robin qpiion ¢ plan. If you are thinking about separat-

will not receive the QPSA benefit. Pat - - ing or getting a divorce, you should get
and Robin also deciQde that 1/2 of the. T You sign this agreement, yourjega| advice on your rights to benefits

death benefits under the plan wil By secone. (e, oA b saout 10T e PIan

paid to Robin and 1/2 of the deathye|iing you and without getting your 7. Your Agreement

benefits will be paid to Pat andagreement. Your spouse can change the

Robin’s child, Chris. The total deathpeneficiary at any time before your Instruction: The plan administratdr
benefits are $200 per month. After Patpouse begins receiving benefits or diesshould select Option A if the agreement
dies, the plan will pay $100 a month You have the right to agree to allow|is a waiver of the QPSA and the plan
to Robin for the rest of Robin's life. your spouse to select only a particulafdoes not allow a non-spouse bengfi-
Chris will also receive payments frombeneficiary. If you want to allow your ciary to receive a QPSA benefit.
the plan as long as Chris lives. Chrisspouse to select only a particular benefiplan administrator should select
will receive less than $100 a monthciary, do not sign this form. In that case|tion B if the agreement is a specific
because Chris, being younger thaontact the plan administrator for moreconsent to have a different beneficiary
Robin, is expected to receive pay-nformation and to get a new agreementeceive a QPSA benefit. The plan ad-

ments over a longer period. that lets you state the particular benefirministrator should select Option C |if
ciary that you will allow your spouse to [the agreement is a general consent to
3. Do You Have to Give Up Your select. have any beneficiary chosen by the

Right to the QPSA Benefit? 5. Can You Change Your Mind After participant recei_ve a QPSA _bene it.
Your choice must be voluntary. It is you Sign this Agreement? For an explanation of a specific con-
your personal decision whether you sent and a general consent, see |the
want to give up your right to the QPSA[Instruction: The plan administratgr | mStuction to section 4.
benefit. should select Option A if the plan dges The final sentence in the first and | st
not allow a spouse to revoke his or her|Paragraphs of the sample language| in
4. Can Your Spouse Make Future [consent. The plan administrator should|this section address situations where a
Changes if You Sign this Agreement? |select Option B if the plan allows |a plan pays Fhe survivor benefit in |a
spouse to revoke his or her consent/lump sum if the value of the death
Instruction: Option A is for use if the |The bracketed language in Options A/benefit is $3,500 or less. These sen-
plan does not allow a non-spouse/and B applies only to general consent/tences should be deleted if the plan
beneficiary to receive death benefits|forms. For an explanation of a specific|Pays death benefits with a value |of
Option B is for use in a ‘specific |consent and a general consent, see thgb3,500 or less as an annuity.
consent agreement,” that is, where the| Instruction to section 4.

- X Option A
\?vgci)\?;reofiﬂreegsPStX atrtl]de topﬁlrgcp;g?tir:ti? Option A . I, (name of participants spouse)am
pants choice of a specific beneficiary You cannot change this agreementhe spouse ofname of participant) |
to receive death benefits. Option C isafter you sign it. Your decision is final understand t_h‘at_l_h‘a_e_a_t“gﬁt_tv i o the
for use in a “general consent agrele- [gven if your spouse later chooses &PSA benefit from(name of plan)if
ment,” that is, where the spouse agreedJifferent beneficiary. my spouse dies before Tie Or Se begins

receiving retirement benefits (or, if ear-
lier, before the beginning of the period

You can change this agreement untifor which the retirement benefits are
(date). After that date, you cannot paid). | also understand that if the value
change the agreemerteven if your of the QPSA benefit is $3,500 or less,

45

to the participant’s waiver of the QPSA Option B
and to allow the participant to select
any other beneficiary to receive the
death benefits.




the plan will pay the benefit to me in | understand that if | do not sign thisunderstand that if the value of the QPSA
one lump sum payment. agreement, then | will receive the QPSAbenefit is $3,500 or less, the plan will

| agree to give up my right to the benefit if my spouse dies before he opay the benefit to me in one lump sum
QPSA benefits. she begins to receive retirement benefitgayment.

I understand that by signing this(or, if earlier, before the beginning of
agreement, | may receive less moneyhe period for which the retirement
than 1 would have received under thepenefits are paid). | also understand thg
special QPSA payment form and | mayif the value of the QPSA benefit is
receive nothing from the plan after MYy$3,500 or less, the plan will pay the

Instruction: The plan administratg
yphould add a line for the spous
signature and a place for the witne
acknowledgment.

spouse dies.
| understand that | do not have to
sign this agreement. | am signing this
agreement voluntarily.
| understand that if | do not sign this
agreement, then | will receive the QPSA
benefit if my spouse dies before he o

benefit to me in one lump sum payment.

Instruction: The plan administratg
should add a line for the spous
signature and a place for the witne
lacknowledgment.

s
S

r
e
5

she begins to receive retirement benefits Option C

(or, if earlier, before the beginning of
the period for which the retirement
benefits are paid). | also understand th
if the value of the QPSA benefit is
$3,500 or less, the plan will pay the
benefit to me in one lump sum payment

Instruction: The plan administratg
should add a line for the spous
signature and a place for the witne
acknowledgment.

Option B

I, (name of participant’s spouse)am
the spouse ofname of participant) |
understand that T have a right to th
QPSA benefit from(name of plan)if
my spouse dies before he or she begi
receiving retirement benefits (or, if ear-
lier, before the beginning of the period
for which the retirement benefits are
paid). | also understand that if the valu
of the QPSA benefit is $3,500 or less
the plan will pay the benefit to me in
one lump sum payment.

| agree to give up my right tdinsert
percentagepercent of the QPSAbenefit
and instead to have that benefit paid t
the following beneficiaries:

r
p's
5S’

al

€

I, (name of participant’s spouse)am

the SpoUse ofname of participant) |

uUnderstand that T have a right to the
QPSA benefit from(name of plan)if
my spouse dies before he or she begin
receiving retirement benefits (or, if ear-
lier, before the beginning of the period
for which the retirement benefits are
paid). | also understand that if the value
of the QPSA benefit is $3,500 or less
the plan will pay the benefit to me in
one lump sum payment.

| agree to give up my right tdinsert
ercentagepercent of the QPSAbenefit

Note to plan administrator:A partici-
pant in a plan subject to the surviy
annuity requirements of secti
401(a)(11) generally may waive t
QPSA benefit with spousal consgnt
only on or after the first day of the
plan year in which the participant
attains age 35. However, a plan may
provide for an earlier waiver with
spousal consent, provided that a writ-
ten explanation of the QPSA is given
to the participant and that the waiver
executed prior to age 35 becomes
invalid upon the beginning of the plan
year in which the participant’s thirty-
fifth birthday occurs. If a new waiver
and spousal consent is not executed on
or after that date, the QPSA benefit
must be provided.

APPENDIX C
SAMPLE LANGUAGE THAT MAY

N
he

w my spouse to choose an8E INCLUDED IN A SPOUSE’S

n%eneficiary to receive that benefit. |

AGREEMENT TO GIVE UP THE

nderstand by signing this agreemenRIGHT TO A QUALIFIED

my spouse can choose the beneficiar
without telling me and without getting
my agreement. | also understand that m

PRERETIREMENT SURVIVOR AN-
NUITY WITH RESPECT TO A PAR-
YICIPANT IN A DEFINED CON-

spouse can change the beneficiary atRIBUTION PLAN TO THE

gin without telling me and without get-
ting my agreement.
| understand that | can limit my

§pouse’s choice to a particular benefi

ciary who will receive payments from
the plan after the death of my spoust

Name of Beneficiary Percent of QPSAgnd that | am giving up that right.

| understand that by signing this
agreement, | may receive less mon

than | would have received under th

e
special QPSA payment form and | maé

| understand that my spouse cannofeceive nothing from the plan after my,

select a different beneficiary unless |
agree to the change.
| understand that by signing this

spouse dies.

| understand that | do not have to
sign this agreement. | am signing thig

agreement, | may receive less moneggreement voluntarily.

‘any time before retirement benefits beEXTENT THE PLAN IS SUBJECT

TO SECTION 401(a)(11)

Instruction: The sample language dg
tnot address the one-year-of-marria
rule under section 417(d); if a plg
sapplies the one-year rule, the sam
language should be modified to expl
this rule.

es
ge
n

ple
ain

. What is a Qualified Preretirement
urvivor Annuity (QPSA)?

Instruction: The final sentence of the
sample language before the example
addresses situations where a plan ppys
the survivor benefit in a lump sum|if
the value of the survivor benefit |is

than | would have received under the | understand that if | do not sign this
special QPSA payment form and | mayagreement, then | will receive the QPSA
receive nothing from the plan after mybenefit from the plan if my spouse dieg
spouse dies. before he or she begins to receiv

| understand that | do not have toretirement benefits (or, if earlier, befor

$3,500 or less. That sentence should
deleted if the plan pays survivor be
efits with a value of $3,500 or less
an annuity.

be
n_
as

sign this agreement. | am signing thighe beginning of the period for which Your spouse has an account (iname

agreement voluntarily.

46

the retirement benefits are paid). | als®f plan). The money in the accountthat



your spouse will be entitled to receive i
called the vested account. Federal lav
states that you will receive a special
death benefit that is paid from the
vested account if your spouse dies be
fore he or she begins receiving retire
ment benefits (or, if earlier, before the
beginning of the period for which the
retirement benefits are paid). You have
the right to receive thiginsert period of

Instruction: Option A is for use in Option B _ _
Mspecific consent agreement,” that s, You can change this agreement until
where the spouse agrees to the partici{date). After that date, you cannot
pants waiver of the QPSA and to theChange the agreemerfteven if your
participants choice of a specific ben- Spouse later chooses a different benefi-
eficiary to receive death benefits. Qp-Ciary]. If you change your mind, you
tion B is for use in a “general consent must notify the plan administrator by
agreement,” that is, where the spolse(the plan procedure for revoking con-
ragrees to the participant's waiver pf Sent).

the QPSA and to allow the participant 5 »

QPSA payment, e.g., monthippyment |to select any other beneficiary to re-
for your life beginning after your spouse|ceive the death benefits.

dies. The special death benefit is often Qption A benefit if your spouse and you become
called a “qualified preretirement survi- |f you sign this agreement, yourlegally separated or divorced even if
vor annuity” or "QPSA’" benefit. (The spouse cannot change the beneficiaryou do not sign this agreement. How-
plan will pay this death benefit in anamed in this agreement unless yoever, if you become legally separated or
lump sum, rather than as a QPSA, if theagree to the new beneficiary by signingdivorced, you might be able to get a
value of the death benefit is $3,500 om new agreement. If you agree, youspecial court order (which is called a
less.) spouse can change the beneficiary ajualified domestic relations order or
any time before your spouse beginsQDRO") that specifically protects your

2. Can Your Spouse Choose Other receiving benefits or dies. You do notrights to receive the QPSA benefit or
Beneficiaries to Receive the Account? have to agree to let your spouse changdat gives you other benefits under this

Your right to the QPSA benefit pro- the beneficiary. However, your spouseplan. If you are thinking about separat-
vided by federal law cannot be takercan select the QPSA benefit for youing or getting a divorce, you should get
away unless you agree to give up thayvithout getting your agreement. legal advice on your rights to benefits

benefit. If you agree, your spouse can Option B from the plan.

choose to have all or a part of the death If you sign this agreement, your7. Your Agreement
benefits paid to someone else. The pespouse can choose the beneficiary who
son your spouse chooses to receive thaill receive the death benefits without|Instruction: The plan administratg
death benefits is usually called thetelling you and without getting your |should select Option A if the agreem

6. What Happens to this Agreement if
You Become Separated or Divorced?
You may lose your right to the QPSA

r
ent

“beneficiary.” For example, if you agreement. Your spouse can change t
agree, your spouse can have the deatreneficiary at any time before he or sh
benefits paid to his or her childrenbegins receiving benefits or dies.
instead of you. You have the right to agree to allow
Example your spouse to select only a particula

. . beneficiary. If you want to allow your
Pat and Robin Doe agree that RObeE . |
will not receive the QP%A benefit. Pat>Pous¢ to select only a particular benef
c

: ; iary, do not sign this form. In that case
322”? gzlr?eﬁtl:oth%?c;?g ;g?é flrlozmof:,g][,econtact the plan administrator for more

vested account will be paid to Robi nformation and to get a new agreemen

Nihat lets you state the particular benefi
and 1/2 of the death benefits will beCiary that you will allow your spouse to

paid to Pat and Robin’s child, Chris. elect

The total death benefits are $200 pe?‘ :

month. After Pat dies, the plan will 5. Can You Change Your Mind After
pay $100 a month to Robin for theYou Sign this Agreement?

s a specific consent. The plan admi
trator should select Option B if th
agreement is a general consent. For
explanation of a specific consent an
rgeneral consent, see the Instruction
section 4.

paragraphs of the sample language
this section address situations wher
plan pays the survivor benefit in
lump sum if the value of the deg
benefit is $3,500 or less. These s
tences should be deleted if the p
pays death benefits with a value
$3,500 or less as an annuity.

rest of Robin's life. Chris will also . — Option A
receive payments from the plan ag/nstruction: The _plan _admmlstrator I, (name of participants spouse)am
long as Chris lives. Chris will receive|Should select Option A if the plan dgesy, " o5 sa—grame of participant) |

less than $100 a month because Chri

ghot allow a spouse to revoke his or H

er

jconsent. The plan administrator should

being younger than Robin, is expecte ' !
select Option B if the plan allows

to receive payments over a longe

is-
e
an

1 a

to

"The final sentence in the first and last

in

e a

a

ith
en-

an
of

understand that 1T have a right to the

QPSA benefit from(name of plan)if

a my spouse dies before he or she begins

period. _Sl_%gu%faé?(e:g\éor:n hli‘:l c;r irr:ero thi)c?r?;rg‘receiving retirement benefits (or, if ear-
3. Do You H to Give Up Y and B applies onl gtog eneral pconsent"er’ before the beginning of the period
. 00 Tou have 1o Live Lp your PP Y 9 . for which the retirement benefits are

Right to the QPSA Benefit?

Your choice must be voluntary. It is
your personal decision whether you
want to give up your right to the special

forms. For an explanation of a speci
consent and a general consent, see
Instruction to section 4.

Option A

ﬂt% g

the plan will pay the benefit to me
one lump sum payment.

aid). | also understand that if the value
f the QPSA benefit is $3,500 or less,

in

QPSA payment form. You cannot change this agreement | agree to give up my right tdinsert

4. Can Your Spouse Change the Ben- after you sign it. Your decision is final percentagepercent of the QPSA benefit
eficiary in the Future if You Sign this [ even if your spouse later chooses andinstead to have that benefit paid to
Agreement? different beneficiary. the following beneficiaries:
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Name of Beneficiary Percent of QPSA

understand that by signing this Your spouse has an account (imame

agreement, | may receive less monegpf plan). The money in the accountthat

than | would have received under theyourspouse will be entitled to receive is

special QPSA payment form and | maycalled the vested account. Federal law
receive nothing from the plan after mystates that you will receive the vested

spouse dies.

| understand that my spouse cannot | understand that | do not have to

select a different beneficiary unless Isign this agreement. | am signing this

agree to the change.
| understand that by signing this

agreement, | may receive less monewgreement, then | will receive the QPSA
than | would have received under thebenefit if my spouse dies before he or
special QPSA payment form and | mayshe begins to receive retirement benefits

agreement voluntarily.

I understand that if | do not sign this

receive nothing from the plan after my(or, if earlier, before the beginning of
the period for which the retirement2. Can Your Spouse Choose Other

| understand that | do not have tobenefits are paid). | also understand thageneficiaries to Receive the Account?
sign this agreement. | am signing thigf the value of the QPSA benefit is

spouse dies.

agreement voluntarily.

account after your spouse dies.
Example

Pat Doe dies at age 45 and Pat's
vested account in the (name of plan)
was $10,000 at the time of Pat's
death. The plan will pay the $10,000
to Pat’s spouse, Robin Doe (adjusted
for gains and losses after Pat's death).

Your right to your spouse’s vested

$3,500 or less, the plan will pay theaccount provided by federal law cannot
| understand that if | do not sign this benefit to me in one lump sum paymentpe taken away unless you agree. If you

agreement, then | will receive the QPSA

benefit if my spouse dies before he o
she begins to receive retirement benefit
(or, if earlier, before the beginning of
the period for which the retirement

rInstruction: The plan administratg
should add a line for the spous
signature and a place for the witne
acknowledgment.

benefits are paid). | also understand th

-+

if the value of the QPSA benefit is
$3,500 or less, the plan will pay the
benefit to me in one lump sum payment

Instruction: The plan administratg
should add a line for the spous
signature and a place for the witne
acknowledgment.

S

r
&
5S’

Option B

I, (name of participant's spouseam
the spouse ofname of participant) |
understand that T have a right to the
QPSA benefit from(name of plan)if

my spouse dies before he or she begirg1

receiving retirement benefits (or, if ear-
lier, before the beginning of the period
for which the retirement benefits are
paid). | also understand that if the value

Note to plan administrator:A partici-
pant in a plan subject to the surviy
annuity requirements of secti
401(a)(11) generally may waive t
QPSA benefit with spousal cons
only on or after the first day of th

attains age 35. However, a plan m
provide for an earlier waiver wit

ten explanation of the QPSA is giv
to the participant and that the waiv

invalid upon the beginning of the pl
year in which the participant’s thirty
fifth birthday occurs. If a new waivg
and spousal consent is not executed
lor after that date, QPSA benefit m
be provided.

plan year in which the participant

spousal consent, provided that a wr

r
P's
58S’

or
N
he

e

ay
h

t-
en

er

executed prior to age 35 becomes

AN

el

ust

of the QPSA benefit is $3,500 or less
the plan will pay the benefit to me in
one lump sum payment.

| agree to give up my right tdinsert
percentagepercent of the QPSAbenefit

APPENDIX D

SAMPLE LANGUAGE THAT MAY
BE INCLUDED IN A SPOUSE’S
AGREEMENT TO GIVE UP THE

and 1o affow my spouse to choose anys -1+ 15 BE THE BENEFICIARY

begeﬁctia% zﬂ trege“’? that tﬁ.e”eﬁt- | OF A PARTICIPANT IN A DEFINED
understand that by signing tiS agré€q o\ rriByTION PLAN TO THE

ment, my spouse can choose the bene EXTENT THE PLAN IS NOT SUB-

ciary without telling me and without
getting my agreement. | also understan

JECT TO SECTION 401(a)(11)

that my spouse can change the benef
ciary at any time before retirement ben
efits begin without telling me and with-
out getting my agreement.

| understand that | can Ilimit my
spouse’s choice to a particular benefi
ciary who will receive payments from

'Tnstruction: The sample language dd
not address the one-year-of-marria
rule under section 417(d); if a plg
applies the one-year rule, the sam
language should be modified to expl

es

ge
n

ain

'this rule.

the plan after the death of my spousd. What Rights Do You Have to Ben-

and that | am giving up that right.

efits After Your Spouse Dies?
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ent

ple

agree, your spouse can elect to have all
or part of the vested account paid to
someone else. Each person your spouse
chooses to receive a part of the vested
account is called a “beneficiary.” For
example, if you agree, your spouse can
have the vested account paid to his or
her children instead of you.
Example

Pat and Robin Doe agree that 1/2 of
the Pat’s vested account will be paid
to Robin and 1/2 of the vested ac-
count will be paid to Pat's child,
Chris. If Pat's vested account at the
time of his death is $10,000, the plan
will pay $5,000 to Robin and $5,000
to Chris (each amount adjusted for
gains and losses after Pat's death).
Your spouse cannot have the vested
account paid to someone else unless you
agree and sign this agreement.

old. Do You Have to Give Up Your

Right to Your Spouse’s Vested Ac-
count?

Your choice must be voluntary. It is
your personal decision whether you
want to give up your right to your
spouse’s vested account.

4. Can Your Spouse Change the Ben-
eficiary in the Future if You Sign this
Agreement?

Instruction: The plan administratg
should select Option A if the agreem
is a “specific consent,” that is, whe
the spouse agrees to the benefici
selected by the participant. The pl
administrator should select Option B
the agreement is a “general conser
that is, where the spouse agrees
allow the participant to select ar
beneficiary even if the spouse does
know the identity of the beneficia

ent

ary
an
if

to

y
not

.




Option A ever, if you become legally separated or | agree to give ugiinsert percentage)

If you sign this agreement, yourdivorced, you might be able to get apercent of the accountand to have that
spouse cannot change the beneficiargpecial court order (which is called aamount paid to someone else as the
named in this agreement to anyone othequalified domestic relations order orbeneficiary. | understand that by signing
than you, unless you agree to the neWwQDRO”) that specifically protects your this agreement, my spouse can choose
beneficiary by signing a new agreementrights to the vested account. If you arghe beneficiary of the vested account
If you agree, your spouse can changthinking about separating or getting awithout telling me and without getting
the beneficiary at any time before yourdivorce, you should get legal advice ormy agreement. | also understand that by

spouse dies. your rights to benefits from the plan.signing this agreement, my spouse can
. change the beneficiary of the vested
?ptlgz Bsi n this agreement our7. Your Agreement account in the future without telling me
y 9 9 Y and without getting my agreement again.

spouse can choose the beneficiary whdnstruction: The plan administratar o X
will receive all or part of the vested|should select Option A if the agreem ntaglregrrr]w%?\rtsmlm(rjnat;]artecg)i/veglgeglggmém:y
account without telling you and without|is a specific consent. The plan admi is'than | Wou,Id have received if | had not

getting your agreement. Your spouse carator Shou]d select Option B if the signed this agreement and | may receive
change the beneficiary at any time beragreement is a general consent. For annothing from the plan after my spouse

fore the account is paid out. explanation of a specific consent an A jies
o1 e e TGI {0 sare 1o allw gereral conset, see he InsIUCtON 07 gestand that 1 can imit my
y P yap ‘ spouse’s choice to a particular benefi-

Croens et oty & oar boner 0PN A
ciary, do not sign this form. In that Case*[hé’ (name of participant’s spo'usa?r? tcr?aL{{nrtigt;]?lance and that | am giving up
contact the plan administrator for more nderstand thar Tave the Tight © all of | understand that | do not have to

information and to get a new agreement o . . . .
g 9 my spouse’s vested account in theign this agreement. | am signing this

that lets you state the particular benefi- . .
ciary thatyyou will allowpyour spouse to (name of plan)after my spouse dies. | agreement voluntarily.

agree to give up the right tdinsert | understand that if 1 do not sign this

select. percentage)of the account and to haveagreement, then | will receive my
5. Can You Change Your Mind After that amount paid to the following ben-spouse’s account under the plan when
You Sign this Agreement? eficiaries: my spouse dies.

Instruction: The plan administratgr Name of Beneficiary ~Percent of QPSAfngiriction: The plan administrator
should select Option A if the plan dges should add a line for the spouse’s
not allow a spouse to revoke his or her signature and a place for the witnegs’
consent. The plan administrator should acknowledgment.

select Option B if the plan allows |a
spouse to revoke his or her consegnt. | understand that my spouse cann%

ample Language for a Qualified

The bracketed language in Options A iCi i
guag p change the name of any beneficiary i omestic Relations Order

and B applies only to general consentthe future unless | agree to the change:
forms. For an explanation of a specific | ynderstand that by signing this . .
consent and a general consent, see|thagreement, | may receive less monejiotice 97-11
Instruction to section 4. than | would have received if | had not;, pURPOSE

Option A signed this agreement and | may receive

You cannot change this agreemerﬁ]othing from the plan after my spouse This NOtiCG_ provides _information in-
after you sign it. Your decision is final dies. tended to assist domestic relations attor-

: | understand that | do not have toneys, plan participants, spouses and
[even if your spouse later chooses a | am signing thiormer spouses of participants, and plan

. .- sign this agreement. g > ; .
different beneficiary. agreement voluntarily. administrators in drafting and reviewing

Option B | understand that if | do not sign this@ qualified domestic relations order
You can change this agreement untihgreement, then | will receive my(‘QDRO”). The Notice provides sample
(date). After that date, you cannotspouse’s vested account under the pldgnguage that may be included in a
thange the agreemerfteven if your when my spouse dies. QDRO relating to a plan that is quali-
spouse later chooses a different benefi- fied under § 401(a) or § 403(a) of the
ciary]. If you change your mind, you |Instruction: The plan administratdr nternal Revenue Code of 1986 (*quali-
must notify the plan administrator by|should add a line for the spouses fied plan”or “plan”) and that is subject

(insert the plan procedure for revoking|signature and a place for the witness'®0 8 401(2)(13). The Notice also dis-
i ust| acknowledgment. cusses a number of issues that should be

considered in drafting a QDRO. A

this information befor¢date). Option B QDRO is a domestic relations order that
6. What Happens to this Agreement if I, (name of participant’s spouselam provides for payment of benefits from a
You Become Separated or Divorced? the spouse ofname of participant) | qualified plan to a spouse, former

Legal separation or divorce may endunderstand that T have the right 1o all ofspouse, child or other dependent of a
your right to the vested account even iimy spouse’s vested account in thelan participant and that meets certain
you do not sign this agreement. How{name of plan)after my spouse dies. requirements.
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A. Statutory QDRO Requirements benefits to an alternate payee on or afteQPSA. This sample language for use in
the participant’s earliest retirement agespousal consent forms is contained in

Section 401(a)(13)(A) of the Codegyen if the participant has not separatedlotice 97—10 in this Bulletin.
provides that beneﬁts_ under a q'ualn‘leqtrom service at that time. Section c b . © of Labor Int
plan may not be assigned or alienatedy14(p)(4)(B) defines earliest retirement, eépartment ot Labor Interpre-

Section 401(a)(13)(B) establishes an exige " as the earlier of (i) the date on e Authority

ception to the antialienation rule foryhich the participant is entited to a Section 206(d)(3) of ERISA (29
assignments made pursuant to domestifsyrihution under the plan, or (i) the U.S.C. § 1056(d)(3)) contains QDRO
relations orders that constitute QDROgater of (I) the date the participantprovisions that are substantially parallel
within the meaning of 8 414(p). A *do- aiains age 50, or (Il) the earliest datdo those of § 414(p) of the Code. The
mestic relations order” is defined inon \which the participant could beginDepartment of Labor has jurisdiction to
§ 414(p)(1)(B) as any judgment, decregygceiving benefits under the plan if theinterpret these provisions (except to the
or order (including approval of a prop-narticipant separated from service. extent provided in § 401(n) of the
erty settlement agreement) that (i) re- gection 414(p)(5) permits a QDRO toCode) and the provisions governing the
lates to the provision of child support,yrovide that the participant's formerfiduciary duties owed with respect to
alimony payments, or marital propertyshoyse shall be treated as the particdomestic relations orders and QDROS.
rights to a spouse, former spouse, childyanrs surviving spouse for purposes oBection 401(n) gives the Secretary of
or other dependent of a participant, angs 401(a)(11) and 417 (relating to thethe Treasury the authority to prescribe
(ii) is made pursuant to a State domestigight to receive survivor benefits andrules or regulations necessary to coordi-
relations law (including a community requirements concerning consent to disaate the requirements of §§ 401(a)(13)
property law). There is no exception t0ihytions), and that any other spouse oand 414(p), and the regulations issued
the § 401(a)(13)(A) antialienation ruleye narticipant shall not be treated as ay the Department of Labor thereunder,
for assignments made pursuant to dospoyse of the participant for these purwith other Code provisions. The Depart-
mestic relations orders that are nOhoses. An alternate payee is definednent of Labor has reviewed this Notice,
QDRO_S- _ ) under 8 414(p)(8) as any spouse, formencluding its Appendix, and has advised
Section 414(p)(1)(A) provides, in gen-spouse, child or other dependent of #he Service and Treasury that the discus-
eral, that a QDRO is a domestic relaparticipant who is recognized by a do-sion and sample language are consistent
tions order that creates or recognizes thgiestic relations order as having a righwith the views of the Department of
existence of an alternate payee’s righto receive all, or a portion of, the Labor concerning the statutory require-
or assigns to an alternate payee thBenefits payable under a plan with rements for QDROs. This Notice, includ-
right, to receive all or a portion of thespect to the participant. Sectioning its Appendix, is not intended by the
benefits payable with respect to a par414(p)(10) provides that a plan shall noService or Treasury to convey interpre-
ticipant under a plan, and that meets thgijl to satisfy the requirements oftations of the statutory requirements ap-
requirements of paragraphs (2) and (3§ 401(a), 401(k) or 403(b) solely by plicable to QDROs, but only to provide
of § 414(p). Section 414(p)(2) requiresreason of payments made to an alternaexamples of language that may be (but
that a QDRO clearly specify: (A) the Payee pursuant to a QDRO. are not required to be) used in drafting a

name and last known mailing address (i . . QDRO that satisfies these requirements.
any) of the participant and of each B. Small Business Job Protection

alternate payee covered by the ordefiCt of 1996 Il. SAMPLE LANGUAGE

(B) the amount or percentage of the Section 1457(a)(2) of the Small Busi- The Appendix to this Notice has two
participant's benefits to be paid by theness Job Protection Act of 1996parts. Part | discusses certain issues that
plan to each alternate payee, or thg‘SBJPA") directs the Secretary of the should be considered when drafting a
manner in which that amount or per-Treasury (“Secretary”) to develop QDRO. Part Il contains sample language
centage is to be determined, (C) th&ample language for inclusion in a formthat will assist in drafting a QDRO.
number of payments or period to whichfor '~ a  QDRO  described  in Drafters who use the sample language
the order applies, and (D) each plan t& 414(p)(1)(A) of the Code and will need to conform it to the terms of
which the order applies. § 206(d)(3)(B)(i) of the Employee Re-the retirement plan to which the QDRO
Section 414(p)(3) provides that atirement Income Security Act of 1974applies, and to specify the amounts
QDRO cannot require a plan to provide("ERISA") that meets the requirements assigned and other terms of the QDRO
any type or form of benefit, or any contained in those sections, and theo as to achieve an appropriate division
option, not otherwise provided under theprovisions of which focus attention onof marital property or level of family
plan; cannot require a plan to providethe need to consider the treatment o$upport. A domestic relations order is
increased benefits (determined on thany lump sum payment, qualified jointnot required to incorporate the sample
basis of actuarial value); and cannoaind survivor annuity (“QJSA"), or language in order to satisfy the require-
require the payment of benefits to amualified preretirement survivor annuityments for a QDRO, and a domestic
alternate payee that are required to bEQPSA"). Accordingly, the Service and relations order that incorporates part of
paid to another alternate payee undefreasury are publishing the discussiothe sample language may omit or
another order previously determined taand sample QDRO language set forth imodify other parts.
be a QDRO. Section 414(p)(4)(A)(i) the Appendix to this Notice. The sample language addresses a va-
provides that a domestic relations order Section 1457(a)(1) of the SBJPA di-riety of matters, but is not designed to
shall not be treated as failing to meetects the Secretary to publish sampladdress all retirement benefit issues that
the requirements of § 414(p)(3)(A) (andanguage that can be included in a fornmay arise in each domestic relations
thus will not fail to be a QDRO) solely that is used for a spouse to consent to matter or QDRO. Further, some of the
because the order requires payment gfarticipant’'s waiver of a QJSA or sample language, while helpful in facili-
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tating the administration of a QDRO, issel (Employee Benefits and Exempt Oras an order or formally approved it and
not necessarily required for the order t@anizations); however, other personnemade it part of the domestic relations
satisfy the requirements for a QDROfrom the Service and Treasury contribproceeding.
Alternative formulations would be per-uted to its development. For further The sample language in Part Il as-
missible for use in drafting orders thatinformation regarding this Notice, pleasesumes that the QDRO applies to one
meet the statutory requirements for aontact the Employee Plans Division'squalified plan and one alternate payee. If
QDRO. taxpayer assistance telephone service atQDRO is intended to cover more than
(202) 622—-6074/6075, between the hoursne qualified plan or alternate payee, the
Ill. OTHER SOURCES OF INFOR- ¢ 1:39 p.m. and 4 p.m. Eastern TimeQDRO should clearly state which quali-
MATION Monday through Thursday. Alternatively,fied plan and which alternate payee each
The Pension Benefit Guaranty CorpoPleéase call Ms. Bloom at (202) 622—provision is intended to address.
ration (“PBGC”) recently published a 6214 or Ms. Lennon at (202) 622-4606. The terms of a qualified plan must be
booklet entited “Divorce Orders & Questions concerning QDROs may beet forth in a written document. The
PBGC,” which discusses the speciaPddressed to Susan G. Lahne of thplan must also establish written QDRO
QDRO rules that apply for plans thatPension and Welfare Benefits Adminis-procedures to be used by the plan
have been terminated and are trustedftion, Department of Labor, at (202)administrator in determining whether a
by PBGC, and provides model QDROs?19-7461. These telephone numbers atomestic relations order is a QDRO and

for use with those plans. This publica-10t toll-free. in administering QDROs. The plan ad-
tion may be obtained by calling PBGC'’s ministrator maintains copies of the plan
Customer Service Center at 1-800—400— APPENDIX document and the plan’s QDRO proce-

PBGC or electronically via the PBGC part | of this Appendix discusses?ures' If the plan is required under

internet site at “http://www.pbgc.gov”. certain issues that are relevant in draftcac’dl law to have a summary plan

Additional information on the rights ing a qualified domestic relations orderdescription, or "SPD,” the plan admin-

of participants and spouses to plan ben*QDRO"). Part Il of this Appendix |s|t3rz[a)torﬂ\:wll .aflso have a Cﬂpy 0':1 the
efits can be found in a two-booklet setcontains sample language that can b C eh '? ]E’f:“”?‘“%” ]:r] these Dlgcu'
published by the Service, entitledused in a QDRO. However, the discus- hentz 'Sﬁ epfu in drafting a Q h 0.
“Looking Out for #2.” These booklets sion and sample language do not aTbe. rarer o fahQDRé) may W'Sb ]:‘O

discuss retirement benefit choices undeempt to address every issue that ma§ o COPIes of these documents before

a defined contribution or a defined benarise in drafting a QDRO. Also, SomeXraﬁing a QDRO.

efit plan, and may be obtained byparts of the discussion are not relevand. IDENTIFICATION OF PARTICI-
calling the Internal Reveélue Skervw? ato all situations and some parts of thePANT AND ALTERNATE PAYEE
1-800-TAX-FORM, and asking for sample language are not appropriate for ,
Publication 1565 (defined contributionall QDROs. In formulating a particular naﬁ eQaEI)E?as;nlijrslf)wﬂe;g)iﬁinsgpgggestzezif
lans) or Publication 1566 (defined ben it is i L

plans) ublicati (defi QDRO, it is important that the draftersany) of the participant and of each

fit pl . i
efit plans) tailor the QDRO to the needs of the_ & payee covered by the QDRO.

IV. COMMENTS ggﬁté?ssteﬁ? ?/vi'?hnstﬁree té?rits tgf tthDf;%re[n the event that an alternate payee is a
minor or legally incompetent, the

The Service invites the public toment plan to which the QDRO appl'eS'QDRO should aiso include the name

cemple anguage moluded i the AppentART | DISCUSSION OF QDRO. and address of the atemate payees
egal representative. can have
dix to this Notice, and welcomes sug—REQUIRE'\AE'\”—S AND RELATED g b

: . ; 2 IISSUES more than one alternate payee, such as a
gestions concerning possible additional former spouse and a child.

sample language. Comments may be |, order to be recognized as a QDRO, The “participant” is the individual
submitted to the Internal Revenue Seran order must first be a “domesticwhose benefits under the plan are being
vice at CC:DOM:CORP:R (Notice 97— rgjations order.” A domestic relations divided by the QDRO. The participant's
11), Room 5226, Internal Revenue Seryrqer is any judgment, decree or ordespouse (or former spouse, child, or other
vice, POB 7604, Ben Franklin Station,inclyding approval of a property settle-dependent) who receives some or all of
Washington, D.C. 20044. Alternatively, ment) which (j) relates to the provisionthe plan’s benefits with respect to the
taxpayers may hand-deliver commenty; chilq support, alimony payments orparticipant under the terms of the
?Oetvé‘?gg‘l\j_g%ué;‘g 8( Sérgéea”éj?Slq-)n}narital property rights to a spouseQDRO is the “alternate payee.”

Courier’'s desk, Internal Revenue Se'rformer spouse, child or other dependent \neniFicATION OF RETIRE-

. p O of the plan participant, and (ii) is made ENT PLAN

vice, 1111 Constitution Ave., N.W., nqyant to a State domestic relationd!

Washington, D.C., or may submit com-ja (including a community property A QDRO must clearly identify each
ments electronically via the IRS internefay) A State authority must actuallyplan to which the QDRO applies. A
site at “http://www.irs.ustreas.gov/prod/issye an order or formally approve aQDRO can satisfy this requirement by
tax_regs/comments.html”. proposed property settlement before istating the full name of the plan as
DRAFTING INFORMATION g?gpebr?y geglzrrr:]eeitticséenl:go&s/ a0rlfc)igrrﬁc,iﬁprovided in the plan document.

The principal authors of this Notice pant and the participant's former SpOUS%AIAISMT%UEErggNBAEEEPITAI;EETO BE
are Diane S. Bloom of the Employeeor a draft order to which both parties

Plans Division and Susan M. Lennon ofconsent is not a domestic relations order A QDRO must clearly specify the
the Office of the Associate Chief Coun-until the State authority has adopted iamount or percentage of the partici-
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pant's benefits in the plan that is asimal retirement age. This stream of peri- (1) Issues Relevant to Defined Ben-
signed to each alternate payee, or thedic payments is generally known as arfit Plans

manner in which the amount or percent*annuity.” There are special rules that - .
age is to be determined. Many factorspply if the participant is married; these "€ {reatment of subsidies provided
should be taken into account in deterrules are discussed in greater detail Y @ Plan and the treatment of future
mining which benefits to assign to ansection E below. A plan may also pro-Ncreases in benefits due to increases in
alternate payee and how these benefitdde that these retirement benefits may'€ Participant's compensation, addi-
are to be assigned. The following dis-be paid in other forms, such as a lum |ona}l years (.)f service, or changes in the
cussion highlights some of these factorssum payment. 51:? 2h%ﬁ)l\élstl)(()en§o?1rsei dg’;‘é”\?vhtgﬁ g::gﬁ]rs
S o e By G ), i conn s & SORG e e
and the need to tailor the assignment of A “defined contribution plan” is a &PProach to allocate benefits under a
benefits under a QDRO to the individualretirement plan that provides for andefined benefit plan. _
circumstances of the parties, specifiendividual account for each participant. Subsidies.Defined benefit plans may
sample language regarding the assigifhe participant’s benefits are basedromise to pay benefits at various times
ment of benefits has not been providegolely on the amount contributed to the2nd in alternative forms. Benefits paid at

in Part Il of this Appendix. participant's account, and any incomeCertain times or in certain forms may
_ expenses, gains and losses, and a,hxave a greater actuarial value than the

In order to decide how to divide pants which may be allocated to sucffn@! retirement age. When one form of
benefits under a QDRO, the drafter ﬁrsparticipant’s account. Examp|es of debeneflt has a greate_r actuarla_l value th_an
should determine the types of benefitdined contribution plans include a profitanother form, the difference in value is
the plan provides. Most benefits pro-sharing plan (including a “401(k)” often called a subsidy. Plans usually
vided by qualified plans can be classiPlan), an employee stock ownership plarovide that a participant must meet
fied as (1) retirement benefits that ardan “ESOP”) and a money purchaseSPECIfic eligibility requirements, such as
paid during the participant's life and (2) pension plan. Defined contribution plang¥orking for a minimum number of
survivor benefits that are paid to beneficommonly permit retirement benefits toyears for the employer that maintains
ciaries after the participant's death. Genbe paid in the form of a lump sumthe plan, in order to receive the subsidy.
erall, a QDRO can assign all or apayment of the participant's entire ac- For example, a defined benefit plan
portion of each of these types of bencount balance. may offer an “early retirement subsidy
efits to an alternate payee. The drafters 3 aAnnroaches to Dividing Retire- to employees who retire before the

of a QDRO should coordinate the asinant Benefits plan’s normal retirement age but after
signment of these types of benefits. having worked for a specific number of

QDRO drafters should also consider There are two common approaches tyears for the employer maintaining the
how the benefits divided under thedividing retirement benefits in a QDRO:plan. In some cases, this subsidized
QDRO may be affected, under the planpne awards a separate interest in theenefit provides payments in the form
by the death of either the participant oretirement benefits to the alternatedf an annuity that pays the same annual

the alternate payee. payee, and the other allows the alternat@mount as would be paid if the pay-
B payee to share in the payment of thénents commenced instead at the normal
2. Types of Qualified Plans retirement benefits. In drafting a QDROretirement age. Because these benefits

: ‘4arusing either of these approaches, consid@re not reduced for early commence-
in tAhneot(;}i:cﬁL:gpgfrt:rggaRcéoirSttoheC(t);;édce)fr eration should be given to factors suctnent, they have a greater actuarial value
plan to which the QDRO will apply. As @ Whether the plan is a defined benefithan benefits payable at normal retire-
discussed below, the type of plan maplan or defined contribution plan, andment age. This subsidy may be available
affect the types of benefits available foth® purpose of the QDRO (such ~aPnly for certain forms of benefit.
assignment, how the parties choose tyhether the QDRO is meant to provide A QDRO may award to the alternate
assign the benefits, and other mattersPousal support or child support, or topayee all or part of the participants

There are two basic types of qualifiedd'v'de marital property). basic retirement benefits. A QDRO can

plans to which QDROs apply: defined a, Separate Interest Approach also address the disposition of any sub-

benefit plans and defined contribution sidy to which the participant may be-
plans. P A QDRO that creates a “separatecome entitled after the QDRO has been

: . interest” divides the participant's ben-entered.

a. Defined Benefit Plans efits into two separate parts: one for the Future Increases in the Participant’s
A “defined benefit plan” promises to participant and one for the alternateBenefits.A participant’s basic retirement
pay each participant a specific benefit apayee. Subject to the terms of the plamenefits may increase due to circum-
retirement. The basic retirement benefitand as discussed in more detail below, atances that occur after a QDRO has
are usually based on a formula thaQDRO may provide that the alternatebeen entered, such as increases in salary,
takes into account factors such as thpayee can determine the form in whickcrediting of additional years of service,
number of years a participant hashis or her benefits are paid and wheror amendments to the plan’s provisions,
worked for the employer and the partici-benefit payments commence. If benefitsncluding amendments to provide cost of
pant’s salary. The basic retirement benare allocated under the separate interebting adjustments. The treatment of
efits are generally expressed in the formapproach, the drafters of a QDROsuch benefit increases should be consid-
of periodic payments for the partici-should take into account certain issuesred when drafting a QDRO using the

pant’s life beginning at the plan’s nor-depending on the type of plan. separate interest approach.
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(2) Issues Relevant to Defined Con- D. FORM AND COMMENCEMENT b. Commencement of Benefit Pay-

tribution Plans OF PAYMENT TO ALTERNATE ments to Alternate Payee
PAYEE .
Investment of the amount assigned to Under the separate interest approach,

the alternate payee when the account is QDRO drafters should take into ac-the al_ternate payee may begin receiving
invested in more than one investmen€ount certain issues that may arise ibenefits at a different time than the
vehicle and division of any future allo- connection with the alternate payee'participant. A QDRO either may specify
cation of contributions or forfeitures to choice of a form of benefit paymentsa time at which payments are to com-
the participant’s account are among th@nd the date on which payment willmence to the alternate payee or may

: ommence. provide that the alternate payee can
matters that should be considered whefi elect a time when benefits will com-

drafting a QDRO that allocates the 1. Separate Interest Approach mence in accordance with the terms of

alternate payee a separate interest under the plan. In two circumstances, an alter-

3 bt a. Form of Alternate Payee’s Ben- -dS
a defined contribution plan. Investment fit Payments Yy nate payee who is given a separate

Choices. The participant's account may® interest may begin receiving his or her
be invested in more than one investment A QDRO either may specify a par-separate benefit before the participant is
fund. If the plan provides for ticular form in which payments are toeligible to begin receiving payments.
participant-directed investment of thepe made to the alternate payee or mayirst, federal law provides that benefit
participant’s account, considerationprovide that the alternate payee mayayments to the alternate payee may
should be given to how the alternatechoose a form of benefit from amongbegin as soon as the participant attains
payee’s interest will be invested. the options available to the participanthis or her earliest retirement age. Fed-
) o However, federal law provides that theeral law defines “earliest retirement
Future Allocations A participant's ac- gjternate payee cannot receive paymentgje” as the earlier of (i) the date on
count balance may later increase due t the form of a joint and survivor which the participant is entitled to a
the allocation of contributions or forfei- annuity with respect to the alternatedistribution under the plan, or (i) the
tures after the QDRO has been entereghayee and his or her subsequent spoudater of (I) the date the participant
A QDRO may provide that the amounts The choice of the form of benefits attains age 50, or (Il) the earliest date
assigned to the alternate payee wilkhould take into account the period ovepn Wwhich the participant could begin
include a portion of such future alloca-which payments will be made. For ex-receiving benefits under the plan if the

tions. ample, if the alternate payee elects t@articipant separated from service. Sec-
receive a lump sum payment, no furthepnd, the retirement plan may (but is not
b. Shared Payment Approach payments will be made by the plan withrequired to) allow payments to begin to

A QDRO may use the “shared p‘,jly_reipectdto _the alternate_payt(re]e’s]c |ntere{sg.2rliiie|§[r?;ti?e rr:z);ﬁed z?tte .a date before the
ment” approach, under which benefit ~NY CG€cision concerning the torm o
payments from the plan are split pebenefit should take into account the 5 gpared Payment Approach

- ifference, if any, in the actuarial value
tween the participant and the alternatéjI : ’ L . o
. - As indicated above, under the shared
payee. The alternate payee receives Ioaof different benefit forms available un

. der the plan. For example, as discussepayment approach, benefit payments are
ments u_nc_jer this approach only Whel%\bove, g plan might p?ovide an earlysplit between the participant and the
the participant receives payments. Agiiroment subsidy that is available onlyalternate payee. The alternate payee re-
QDRO may provide that the altemate,, hayment in certain forms. ceives payments in the same form as the
payee will commence receiving benefit -y, oy yiion the forms of benefit avail- Participant. Further, payments to the
payments when the participant beginpe 't the alternate payee may balternate payee do not commence before
receiving payments or at a later statefiniteq by § 401(a)(9) of the Code,the participant has begun to receive
date, and that the alternate payee Willhich specifies the date by which benbenefits. Payments to the alternate payee
cease to share in the benefit payments @kt payments from a qualified plan mustcan cease at any time stated in the
a stated date (or upon a stated evengommence and limits the period ove@DRO but do not continue after pay-
provided that adequate notice is given tQuhich the benefit payments may bements with respect to the participant
the plan). In splitting the benefit pay-made. Section 1.401(a)(9)-1, Q&A H-4cease. As noted above, a QDRO must
ments, the QDRO may award the alterof the Proposed Income Tax Regulation§tate the nL_meer of payments  or the
nate payee either a percentage or addresses the application of the requireBeriod to which the order applies.

dolla,r amount of each o_f th_e partici-minimum  distribution rules of g gURVIVOR BENEFITS AND
pant’s benefit payments; in either case§ 401(a)(9) to payments to an alte_m"?‘tGI“REATMENT OF FORMER

the amount awarded cannot exceed theayee. The proposed regulation limitsspoysg AS  PARTICIPANT'S
amount of each payment to which thethe period over which benefits may begpogg

participant is entitled under the plan. Ifpaid with respect to the alternate payee’s

a QDRO awards a percentage of thénterest. For example, the proposed Survivor benefits include both ben-
participant’s benefit payments (ratheregulation provides that distribution ofefits payable to surviving spouses and
than a dollar amount), then, unless th¢he alternate payee’'s separate interesther benefits that are payable after the
QDRO provides otherwise, the alternatavill not satisfy § 401(a)(9)(A)(ii) of the participant's death. These benefits can
payee generally will automatically re-Code if the separate interest is distribbe awarded to an alternate payee. In
ceive a share of any future subsidy owuted over the joint lives of the alternatedetermining the assignment of survivor
other increase in the participant’s benpayee and a designated beneficiarpenefits, QDRO drafters should take
efits. (other than the participant). into account that benefits awarded to the
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alternate payee under a QDRO will noteceive retirement benefits in a formnating a former spouse as the partici-
be available to a subsequent spouse ofther than a QJSA if the participant'spant’s spouse on the disposition of sur-
the participant or to another beneficiaryspouse agrees in writing to that choicevivor benefits among the former spouse
QDRO drafters may consult with the . - - and any subsequent spouse of the par-
plan administrator %/or information on 2. Quahﬂed Preretirement Survivor ticipant,)/as We||qa5 thepimpact on ChFi)|_
the survivor benefits provided under theArmUIty dren or any other beneficiaries desig-
plan. _ Federal law generally requires thahated by the participant in accordance
A QDRO may provide for treatment defln_ed k_)eneﬂt plans and certain deflneq\,ith the terms of the plan.
of a former spouse of a participant acontribution plans pay a monthly survi- In determini th " f th
the participant’s spouse with respect toor benefit to a surviving spouse for the n de e’rm|n|ng. € portion 0 €
all or a portion of the spousal survivorspouse’s life when a married participanf)""rt'c'p‘"mtS peneﬂts for which the alter-
benefits that must be provided undedies prior to the participant's annuityN&t€ payee is treated as the spouse, the
federal law. The following discussionstarting date, to the extent the particidrafters should take into account the
explains the spousal survivor benefitgant's benefit is nonforfeitable under theManner in which benefits are otherwise
that must be offered under a plan, anderms of the plan at the time of his ordivided under the QDRO. In particular,
identifies issues that should be considher death. This benefit is called a qualiconsideration should be given to
ered in determining whether to treat theied preretirement survivor annuity, orwhether the formula for dividing the
alternate payee as the participantQPSA. As a general rule, an individualparticipant's benefits for this purpose
spouse. loses the right to the QPSA survivorshould be coordinated with the formula
Only a spouse or former spouse obenefits when he or she is divorcedtherwise used for dividing the benefits.
the participant can be treated as #&om the participant. However, if a ynder a defined benefit plan, or a
spouse under a QDRO. A child or otheformer spouse is treated as the partiCigefined contribution plan that is subject
dependent who is an alternate payepant’s surviving spouse .under a QDROyg the QJSA and QPSA requirements, to
under a QDRO cannot be treated as ththe former spouse is eligible to receivene extent the former spouse is treated
spouse of a participant. the QPSA unless ' the former spous s the current spouse, the former spouse
Retirement plans generally need notonsents to the waiver of the QPSA. | -
provide the special survivor benefits tothe spouse does not waive the QPS must consent to payment of retirement
the participant’s surviving spouse unlesshe plan may allow the spouse to ribeneflts n a form other than a QJSA or
e X . ; . to the participant's waiver of the QPSA.
the participant is married for at least oneceive the value of the QPSA in a formFOr examole. i defined benefi
. ‘ . ple, in a defined benefit plan,
year. If the retirement plan to which theother than an annuity.

QDRO relates contains such a one-year the participant would not be able to
marriage requirement, then the QDRC% 3. Defined Contribution Plans Not elect to receive a lump sum payment of

. ubject to the QJSA or QPSA Re- the retirement benefits for which the
cannot require that the alternate payeg . X e
be treated as the participant's spouse | uirements alternate payee is treated as the partici

the marriage lasted for less than one Those defined contribution plans tha ant's spouse unless the alternate payee

ar are not reauired to pav benefits 1o onsents. Similarly, the former spouse’s
year. . qui . pay consent might be required for any loan
married participants in the form of a

QJSA or a QPSA are required by federai'o the participant from the plan that is

law to pay the balance remaining in the ecured by his or her retirement ben-
pay 9 {efits. In a defined contribution plan that

s not subject to the QJSA and QPSA
requirements, to the extent the QDRO
freats the former spouse as the partici-
ant’s spouse under the plan, the survi-
or benefits under the plan must be paid
%o the former spouse unless he or she
consents to have those benefits paid to

1. Qualified Joint and Survivor An-
nuity

Federal law generally requires thafparticipant’s account after the participan
defined benefit plans and certain definedlies to the participant’s surviving
contribution plans pay retirement benspouse. If the spouse gives written con
efits to participants who were marriedsent, the participant can direct that upo
on the participant’s annuity starting datehis or her death the account will be pai
(this is the first day of the first period to a beneficiary other than the spous
for which an amount is payable to thefor example, the couple’s children.

participant) in a special form called a
qualified joint and survivor annuity, or Spdgusglternate Payee Treated as someone else.

QJSA. Under a QJSA, retirement pay- E. TAX TREATMENT OF BENEEIT
ments are made monthly (or at other A QDRO may provide that an alter- pAyMENTS MADE PURSUANT TO
regular intervals) to the participant fornate payee who is a former spouse of QDRO

his or her lifetime; after the participantthe participant will be treated as the

dies, the plan pays the participant'gparticipant's spouse for some or all of The federal income tax treatment of
surviving spouse an amount each montthe benefits payable upon the particiretirement benefits is governed by fed-
(or other regular interval) that is at leastpant’'s death, so that the alternate payeeral law, and a QDRO cannot designate
one half of the retirement benefit thatwill receive benefits provided to awho will be liable for the taxes owed
was paid to the participant. At any timespouse under the plan. To the extent thathen retirement benefits are paid. For a
that benefits are permitted to commenca former spouse is to be treated undedescription of the tax consequences of
under the plan, a QJSA must be offerethe plan as the participant's spous@ayments to an alternate payee pursuant
that commences at the same time anpursuant to a QDRO, any subsequertb a QDRO, see Internal Revenue Ser-
that has an actuarial value that is at leasipouse of the participant cannot bevice Publication 575, “Pension and An-
as great as any other form of benefitreated as the participant’s survivingnuity Income.” A local IRS office can
payable under the plan at the same timespouse. Thus, QDRO drafters shoulgbrovide this publication, or it may be
A married participant can choose toconsider the potential impact of desig-obtained by calling 1-800-TAX—FORM.
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PART II. SAMPLE LANGUAGE
FOR INCLUSION IN QDRO

A. SAMPLE LANGUAGE FOR
IDENTIFICATION OF PARTICI-
PANT AND ALTERNATE PAYEE

The “Participant” is [insert name of

1. Separate Interest Approach

Instruction: The Alternate Payee may

The Alternate Payee may elect tqbe treated as the Participants spouse
receive payment from the Plan of thgonly if the Alternate Payee is the
benefits assigned to the Alternate Payedarticipant’s spouse or former spouse,
under this Order in any form in which|and not if the Alternate Payee is|a
such benefits may be paid under thechild or other dependent of the Partici-

Participant] . The Participant’s address isp|an to the Participant (other than in thepant. If the Alternate Payee is the

[insert Participant's address]. The Par-

ticipant's social security number ign-

sert Participant’s social security num-

ber].

The “Alternate Payee” is [insert
name of Alternate Payee] The Alter
nate Payee’s address [msert Alter-
nate Payee’'s address] The Alternat
Payee’s social security number[iasert

Alternate Payee’s social security num-
ber]. The Alternate Payee is thfe-
scribe the Alternate Payee’s relation-
ship to Participant] of the Participant.

B. SAMPLE LANGUAGE FOR
IDENTIFICATION OF RETIRE-
MENT PLAN

This order applies to benefits un
the [insert formal name of retirement
plan] (“Plan”).

C. AMOUNT OF BENEFITS TO BE
PAID TO ALTERNATE PAYEE

form of a joint and survivor annuity |Participants spouse or former spouse,
with respect to the Alternate Payee an¢drafters may select sample paragrgph
his or her subsequent spouse), but onil: Sample paragraph 2, or sample
if the form elected complies with the Paragraph 3. Sample paragraph 1 gp-
minimum distribution requirements of plies if the A!terna’lte Payee is treated
§ 401(a)(9) of the Internal Revenu as the Participants spouse for all
Code. Payments to the Alternate Pay dhe spousal survivor benefits payaple
pursuant to this Order shall commenc Wwith respect to the Participants bep-
on any date elected by the Alternat

_Payee (and such _electlon shall be ma freated as the Participant’s spouse for
in accordance with the terms of the@, nortion of the spousal survivor ben-
Plan), but not earlier than the Particiq gfits payable with respect to the Par-
pant's earliest retirement age (or suclkjcipant's benefits under the Plan.
earlier date as allowed under the termssample paragraph 3 applies if the
of the Plan), and not later than thgAlternate Payee is not treated as the
earlier of (A) the date the ParticipantParticipants spouse for any of the
defwould be required to commence benefit pousal survivor benefits payable
under the terms of the Plan or (B) therespect to the Participants benefjts
latest date permitted by 8§ 401(a)(9) ofunder the Plan.
the Internal Revenue Code. For purposes

of this Order, the Participant’s earliest 1. Alternate Payee Treated as
retirement age shall be the earlier of (jy>Pouse For All Spousal Survivor Ben-
the date on which the participant is€fits

e

2 applies if the Alternate Payee |is

Instruction: The QDRO should clear
specify the amount or percentage
benefits assigned to the Alternate Pal

percentage is to be determined, and
number of payments or period to wh
the Order applies. There are mal
different forms in which benefits m
be paid from a qualified plan. Becau
of the diversity of factors that shou
be considered, and the need to ta
the assignment of benefits under
QDRO to meet the needs of the par
involved, specific sample language

garding the assignment of benefits

not been provided. See the discuss
in Part | for further information.

or the manner in which the amount |or

Y entitled to a distribution under the Plan, The Alternate Payee shall be treated

of ..
or (i) the later of (I) the date the 5 the Participant's spouse under the

Ve%art_icipant attains age 50, or (|_|)_ thep|an for purposes of §§ 401(a)(11) and
earliest date on which the Participanyq7 of the Code.

ﬂ;]ecould begin receiving benefits under the
CNplan if the Participant separated from 2. Alternate Payee Treated as
Y service. Spouse For a Portion of the Spousal

ay Survivor Benefits
S€ 2. Shared Payment Approach

o

The Alternate Payee shall be treated
lor The Alternate Payee shall receiveas the Participant’s spouse under the
apayments from the Plan of the benefitflan for purposes of 88§ 401(a)(11) and
tie@ssigned to the Alternate Payee undefl7 of the Code with respect finsert
re-this Order (including payments attribut-percentage of benefit or a formula,
nasable to the period in which the issue ofsuch as a formula describing the ben-
sionvhether this Order is a qualified domes<fit earned under the plan during
tic relations order is being determinedmarriage].

D. SAMPLE LANGUAGE FOR
FORM AND COMMENCEMENT OF
PAYMENT TO ALTERNATE PAYEE

commencing as soon as practicable after | q
this Order has been determined to be g3' Alternate Payee not Treated as
qualified domestic relations order or, if>POUS€

later, on the date the Participant com- The Alternate Payee shall not be

Instruction: Drafters using the separal
interest approach may use paragraph
Drafters using the shared payment

proach may use paragraph 2. Drafte
using the separate interest approach
a portion of the benefits allocated to t
alternate payee and the shared payn
approach for the remainder shod
modify the sample language to spe
the benefits to which each paragra

mences receiving benefit payments fromreated as the Participant’s spouse under
le the Plan. Payment to the Alternate Payege pjan.

l.shall cease on the earlier ofinsert
ip-date or future event, such as the
I'S Alternate Payee’s remarriage] or the Rev. Proc. 97-9
fordate that payments from the Plan with

he respect to the Participant cease. SECTION 1. PURPOSE
ent

Id E. SAMPLE LANGUAGE FOR .01 This revenue procedure provides
CifyTREATMENT OF FORMER a model amendment that may be used to
phSPOUSE AS PARTICIPANT'S assist employers in adopting a plan that

provided below applies.

SPOUSE contains 401(k) SIMPLE provisions.
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The model amendment gives plan sponsored plan covering employees who ard01(k) plan. Contributions under a plan
sors a way to incorporate 401(k)eligible to participate in the cash orcontaining 401(k) SIMPLE provisions
SIMPLE provisions in plans containingdeferred arrangement using the 401(kjre deductible subject to the limits of
cash or deferred arrangementSIMPLE provisions. Generally, no con-§ 404(a).
(“CODAs") and matching contributions. tributions may be made during a year to
The model amendment incorporates tha plan using the 401(k) SIMPLE provi-
alternative method of satisfying the nonsions, other than those contributions d
discrimination tests applicable to thesescribed in section 2.03 below.
plans as contained in 88 401(k)(11) and .02 A 401(k) plan that includes
401(m)(10) of the Internal Revenue401(k) SIMPLE provisions does not . s
Code. Sections 401(k)(11) andhave to satisfy the actual deferral per_salary reduction contrlbutlon_s for a year
401(m)(10) were added to the Code byentage and actual contribution percent® @ Percentage that results in an amount
§ 1422 of the Small Business Job Proage tests otherwise applicable to plan'$SS than $6,000, the salary reduction
tection Act of 1996, Pub. L. No. 104—containing CODAs and matching contri-contribution provision of the model
188 (“SBJPA’). This revenue procedurebutions and is not treated as top-heavmendment permitting yearly contribu-
does not apply to § 408(p) SIMPLEunder § 416 of the Code. tions of up to $6,000 will govern.
plans, as described in § 1421 of the .03 Under a plan containing the .08 Employers adopting a new 401(k)
SBJPA, under which contributions are401(k) SIMPLE provisions, each em-plan containing the model amendment
made to employees’ SIMPLE IRAs.ployee may elect to make salary reducmay make it effective as of any date on
.02 The model amendment may bdion contributions for a year of up to or after January 1, 1997, but in no event
used by organizations or practitionerss6,000. The employer must make eithefater than October 1 of the year in
with approved master and prototypea matching contribution equal to theyhich adopted. Employers amending an
(“M&P”) plans, regional prototype employee’s salary reduction contribu-gyjsting 401(k) plan to incorporate the
plans, or volume submitter specimerfions, limited to 3% of the employee’s yq4e| amendment must make the model
plans to modify the existing plans theycompensation for the year, or a nonelec;ongment effective as of the following
sponsor so that e_mployers can establigive contribution for all eligible employ-, January 1 unless they are using the 1997
new plans containing 401(k) SIMPLEees equal to 2% of the employee'sy . ion Rule described in section 3
provisions. Employers that currentlycompensation for the year. All amounts :
maintain an M&P plan, a regional proto-contributed under 401(k) SIMPLE pro-
type plan or a volume submitter specivisions must be nonforfeitable at allSECTION 3. 1997 TRANSITION
men plan may modify existing 401(k) times. RULE
plans to incorporate 401(k) SIMPLE .04 The plan year of a plan contain- L
provisions. The model amendment mayng the 401(k) SIMPLE provisions must .01 Employgrs that have maintained a
also be used by sponsors of individuallybe the calendar year. An employer main401(k) plan in 1997 may adopt the
designed plans to modify existingtaining a 401(k) plan on a fiscal yearmodel amendment for 1997 if the fol-
401(k) plans to incorporate 401(k)basis must convert the plan to a calenlowing conditions are satisfied:

.07 The model amendment supersedes
any plan provision that is inconsistent
Suith the provisions of the model amend-
ment. For example, if the plan contains
a provision that limits any employee’s

SIMPLE provisions. The model amend-dar year in order to adopt the 401(k)
ment is available only for sponsors ofSIMPLE provisions.
plans containing provisions required to .05 Several additional requirements
satisfy 88 401(k), 401(m) andapply to plans adopting the model
401(a)(30) that have received favorabl@mendment and include the following:
opinion, notification, advisory, or deter- (1) a special definition of compen-
mination letters that take into account  sation for purposes of the 3%
the requirements of the Tax Reform Act  matching and 2% nonelective con-
of 1986, Pub. L. No. 99-514 (“TRA tributions described in section 2.03;
'86"). (2) notification and election period
requirements; and
(3) transitional rules for growing
employers.
.06 Except as provided in section
.01 New sections 401(k)(11) and2.02, all other qualification requirements
401(m)(10) of the Code (“401(k) of the Code continue to apply to a plan
SIMPLE provisions”), provide an alter- that contains 401(k) SIMPLE provisions
native method of satisfying the nondis-including the contribution limitations of
crimination  tests contained in8 415; the compensation limitations of

SECTION 2. BACKGROUND AND
GENERAL INFORMATION

(1) the employer adopts the 401(k)
SIMPLE provisions by July 1, 1997,
effective as of January 1, 1997;

(2) the salary reduction contributions
for the year made prior to adoption of
the model amendment do not total
more than $6,000 for each employee;
(3) the matching or nonelective con-
tributions described in section 2.03
are of inherently equal or greater
value than the contributions required
under the plan prior to the amend-
ment; and

(4) all eligible employees are pro-
vided with an election period de-
scribed in section 3.3(b)(iv) of the
model amendment.

.02 If an employer adopts 401(k)

88 401(k)(3)(A)(i)) and 401(m)(2), ap- § 401(a)(17); and the requirement thaSIMPLE provisions under this transition

plicable to CODAs.

These 401(k)the plan as amended continue to beule, the model amendment applies to

SIMPLE provisions may only be operated in accordance with its terms. Irthe plan for the 1997 year. For example,
adopted by employers that employedddition, all other requirements appli-the cumulative salary reduction contri-
100 or fewer employees earning at leastable to 401(k) plans continue to applybutions for the year, including those
$5,000 in compensation for the precedincluding, the distribution restrictions of made prior to and those made following
ing year. The 401(k) SIMPLE provisions§ 401(k)(2)(B) and the general prohibi-the adoption of the model amendment,
may not be adopted by an employetion set forth in § 401(k)(4)(B) on State must not total more than $6,000 for any
who maintains another employer-sponand local governments maintaining amployee.
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SECTION 4. USE OF THE MODEL 1989-1 C.B. 801, as modified; Rev.year following the date of adoption.
AMENDMENT Proc. 90-20, 1990-1 C.B. 495; Rev.
roc. 91-41, 1991-2 C.B. 697; RevSECTION 6. RELIANCE

P
.01 Sponsors described in sectiolpoe 91-66. 1991-2 C.B. 870° Rev. .
4.02 may amend their plans by adoptpygc. 93_39,’ 1993-2 C.B. 513: O’r Rev Plans that are amended in accordance

ment in the appendix in accordance with e N otherwise applicable extended reliance
the instructions in this revenue proce- 03 Organizations and - practitionersperiod under Rev. Procs. 89-9 and 89~

that have approved M&P and regionah3, as modified by Rev. Proc. 93-9,
dure. If a sponsor to whom the mOde(Erototype plans and volume submitterg93—1 C.B. 474, or section 13 of Rev.

amendment is available pursuant 10 Sepecimen plan sponsors that use thBroc, 93-39. Employers entitled to rely
tion 4.02 adopts the model amendmeniygge| Janguage must file Form 8837.0n an opinion, notification, advisory, or

neither application to the Service nor ayotice of Adoption of Revenue Proce-determination letter will not lose reli-

user fee is required. The Service willjyre Model Amendments. ance on the letter merely because of
not issue new opinion, notification, ad- these amendments.

visory, or determination letters for planSSECTION 5 REVOCATION OF

that are amended solely to add thq;ope AMENDMENT DRAFTING INFORMATION
model amendment.

.02 The only sponsors to whom the The model amendment contains a The principal authors of this revenue
model amendment is available are spormodel revocation clause which permitrocedure are Maxine Terry and Roger
sors of M&P, regional prototype, vol- employers to revoke the 401(k) SIMPLEKuehnle of the Employee Plans Divi-
ume submitter specimen, and individuprovisions without terminating the plan.sion. For further information regarding
ally designed plans that contain CODAThe revocation clause should be exthis revenue procedure, contact the Em-
provisions and that have received favorecuted only if the employer wants toPloyee Plans Division’s taxpayer assis-
able opinion, notification, advisory, orrevert to the plan provisions that applytance telephone service between 1:30
determination letters that take into acin the absence of 401(k) SIMPLE provi-and 4:00 p.m., Eastern Time, Monday
count the requirements of TRA ’'86sions. The revocation may be adopteghrough Thursday at (202) 622-6074/
under Rev. Proc. 89-9, 1989-1 C.Bon any date, but may only becomeb075. (These telephone numbers are not
780, as modified; Rev. Proc. 89-13gffective on the first day of the calendartoll-free numbers.)

APPENDIX
MODEL AMENDMENT UNDER SECTIONS 401(k)(11) AND 401(m)(10)
MODEL AMENDMENT TO ADOPT SIMPLE 401(k) PROVISIONS

SECTION I. SIMPLE 401(K) PROVISIONS

1.1 This amendment adds to the plan SIMPLE 401(k) provisions that are intended to satisfy the requirements
88 401(k)(11) and 401(m)(10) of the Internal Revenue Code.

1.2 The provisions of sections 3.3, 1V, VI, and VIl of this amendment apply for a year only if the following conditions are
met:

(a) The employer adopting this amendment is an eligible employer. An eligible employer means, with respect to any year,
employer that had no more than 100 employees who received at least $5,000 of compensation from the employer for
preceding year. In applying the preceding sentence, all employees of controlled groups of corporations under § 414(b),
employees of trades or businesses (whether incorporated or not) under common control under § 414(c), all employee:
affiliated service groups under § 414(m), and leased employees required to be treated as the employer's employees u
§ 414(n), are taken into account.

An eligible employer that adopts this amendment and that fails to be an eligible employer for any subsequent year, is tree
as an eligible employer for the 2 years following the last year the employer was an eligible employer. If the failure is due
any acquisition, disposition, or similar transaction involving an eligible employer, the preceding sentence applies only if ti
provisions of § 410(b)(6)(C)(i) are satisfied.

(b) No contributions are made, or benefits accrued for services during the year, on behalf of any eligible employee under
other plan, contract, pension, or trust described in 8§ 219(g)(5)(A) or (B), maintained by the employer.

1.3 To the extent that any other provision of the plan is inconsistent with the provisions of this amendment, the provisions
this amendment govern.

SECTION II. DEFINITIONS

2.1 “Compensation” means, for purposes of sections 1.2(a), 3.1 and 3.2, the sum of the wages, tips, and other compense
from the employer subject to federal income tax withholding (as described in 8 6051(a)(3)) and the employee’s salary reduct
contributions made under this or any other 401(k) plan, and, if applicable, elective deferrals under a § 408(p) SIMPLE plan
SARSEP, or a § 403(b) annuity contract and compensation deferred under a 8 457 plan, required to be reported by
employer on Form W-2 (as described in § 6051(a)(8)). For self-employed individuals, compensation means net earnings fi
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self-employment determined under § 1402(a) prior to subtracting any contributions made under this plan on behalf of the
individual. The provisions of the plan implementing the limit on compensation under § 401(a)(17) apply to the compensation
under Section Il

2.2 “Eligible employee” means, for purposes of this amendment, any employee who is entitled to make elective deferrals
described in § 402(g) under the terms of the plan.

2.3 “Year” means the calendar year.

SECTION Ill. CONTRIBUTIONS

3.1 Salary Reduction Contributions

(a) Each eligible employee may make a salary reduction election to have his or her compensation reduced for the year in
any amount selected by the employee subject to the limitation in section 3.1(b). The employer will make a salary reduction
contribution to the plan, as an elective deferral, in the amount by which the employee’s compensation has been reduced.

(b) The total salary reduction contribution for the year cannot exceed $6,000 for any employee. To the extent permitted by
law, this amount will be adjusted to reflect any annual cost-of-living increases announced by the IRS.

3.2 Other Contributions

(a) Matching Contributions—Each year, the employer will contribute a matching contribution to the plan on behalf of each
employee who makes a salary reduction election under section 3.1. The amount of the matching contribution will be equal to
the employee’s salary reduction contribution up to a limit of 3% of the employee’s compensation for the full calendar year.

(b) Nonelective Contribution—For any year, instead of a matching contribution, the employer may elect to contribute a
nonelective contribution of 2% of compensation for the full calendar year for each eligible employee who received at least
$5,000 of compensation from the employer for the year. By inserting a number less than $5,000 here , the employer
agrees to substitute this lesser amount for the $5,000 amount in the preceding sentence.

3.3 Limitation on Other Contributions

(a) General rule—No employer or employee contributions may be made to this plan for the year other than salary reduction
contributions described in section 3.1, matching or nonelective contributions described in section 3.2 and rollover contributions
described in § 1.402(c)-2, Q&A-1(a) of the Income Tax Regulations.

(b) 1997 Transition Rule—If the employer has maintained this plan during 1997 prior to adopting this amendment, then
contributions made prior to the amendment are treated as made under sections 3.1 and 3.2 provided that: (i) the employer
adopts the 401(k) SIMPLE provisions by July 1, 1997, effective as of January 1, 1997; (ii) the salary reduction contributions
for the year made prior to adoption of the amendment do not total more than $6,000 for any employee; (iii) the other
contributions set forth in section 3.2 are of inherently equal or greater value than the contributions required under the plan prior
to the amendment; and (iv) for 1997, the 60-day election period requirement described in sections 4.1(a) and (b) is deemed
satisfied if the employee may make or modify a salary reduction election during a 60-day election period that begins no later
than 30 days after the amendment is adopted but in no event later than July 1, 1997.

3.4 The provisions of the plan implementing the limitations of § 415 apply to contributions made pursuant to sections 3.1
and 3.2.

SECTION IV. ELECTION AND NOTICE REQUIREMENTS

4.1 Election Period

(a) In addition to any other election periods provided under the plan, each eligible employee may make or modify a salary
reduction election during the 60-day period immediately preceding each January 1.

(b) For the year an employee becomes eligible to make salary reduction contributions under this amendment, the 60-day
election period requirement of section 4.1(a) is deemed satisfied if the employee may make or modify a salary reduction
election during a 60-day period that includes either the date the employee becomes eligible or the day before.

(c) Each employee may terminate a salary reduction election at any time during the year.

4.2 Notice Requirements

(a) The employer will notify each eligible employee prior to the 60-day election period described in section 4.1 or 3.3(b)(iv)
that he or she can make a salary reduction election or to modify a prior election during that period.

(b) The notification described in section 4.2(a) will indicate whether the employer will provide a 3% matching contribution
described in section 3.2(a) or a 2% nonelective contribution described in section 3.2(b).

SECTION V. VESTING REQUIREMENTS
All benefits attributable to contributions made pursuant to this amendment are nonforfeitable at all times.

SECTION VI. TOP-HEAVY RULES

The plan is not treated as a top-heavy plan under § 416 for any year for which the provisions of this amendment are
effective and satisfied.

SECTION VII. NONDISCRIMINATION TESTS

The plan is treated as meeting the requirements of 88 401(k)(3)(A)(ii) and 401(m)(2) for any year for which the provisions
of this amendment are effective and satisfied.
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SECTION VIIl. EFFECTIVE DATE
This amendment is effective an

Employer Name By: Signature

Name and Title

Date

MODEL REVOCATION CLAUSE

This amendment is revoked effective as of the first day of the calendar year following
(enter the date the revocation is adopted).

Employer Name By: Signature

Name and Title

Date

26 CFR 601.204: Changes in accounting periodgnitially meets (or fails to meet) the .04 Except as otherwise expressly
?ng;nPr:r?trogg ggaiggurﬂnegﬁgl- 1.446-1) 50-percent test but subsequently fails tprovided, a taxpayer must obtain the
’ T ' meet (or meets) the test for more than aonsent of the Commissioner of Internal
temporary period, such failure (or quali-Revenue to change a method of ac-
fication) is treated as a change in theounting for federal income tax pur-
use of property to which § 168(i)(5) poses. To obtain this consent, a Form
SECTION 1. PURPOSE applies. S. Rep. No. 281, 104th Cong.3115, Application for Change in Ac-
. . 2nd Sess. 14-16 (1996). counting Method, generally must be
This revenue procedure provides the oo 1150 of the Act also amendediled within 180 days after the beginning
gxcluswe procedure for making the_elecs—§ 168(g)(3)(B) to provide that the re-of the taxable year in which the pro-
tion under § 1120 of the Small Busines tovery period for a retail motor fuelsposed change is to be made. Section
Job Protection Act of 1996 (the ACt) 10, e"is" 20 years under the alternativet46(e) and § 1.446-1(e)(2)(i) and (3)()

treat a retail motor fuels outlet placed 'ndepreciation system of § 168(g). of the Income Tax Regulations.

service before August 20, 1996, as 15- : . isqi i i
year property undgr § 168 of the Inter. 02 Section 1120 of the Act applies to .05 The Commissioner is authorized
"ol Revenue Code. The election sdproperty depreciable under § 168 that i40 prescribe administrative procedures

forth in this revenue procedure is avail-Placed in service on or after August 205etting forth rt}he limitations, terms, and
able only for the taxpayer’s taxable year-996. Section 1120 of the Act alsoconditions. the (;omm|53|or;er Sfeer_ns
that includes August 20, 1996, the dat@rovides that a taxpayer may elect, ifecessary to obtain consent for effecting
of enactment of the Act. ' the form and manner prescribed by thé change in method of accounting and
Secretary of the Treasury, to applytotp(;evem 32‘0(;1”?3 Ifr?jm btek:ngt du%“"
§ 1120 to property depreciable undefal€d or omitted, Including the taxable
SECTION 2. BACKGROUND § 168 that was placed in service befor¢€ar or years in which the § 481(a)

01 Section 1120 of the Act amended®ugust 20, 1996. The legislative historyadjustment is to be taken into account.
§ 168(e)(3)(E) to provide that 15-yearof the Act provides that the Secretarysec'“On 1.446-1(e)(3)(ii). _
property includes any § 1250 propertymay treat the election as a change in the -06 In computing taxable income,
that is a retail motor fuels outlettaxpayer’s method of accounting for thed 481(a) requires a taxpayer to take into
whether or not food or other conve-Property and provide rules similar to@ccount those adjustments necessary to
nience items are sold at the outlet. Théhose provided in Rev. Proc. 96-31prevent amounts from being duplicated
legislative history of the Act provides 1996-1 C.B. 714. The legislative historyo! Omitted when the taxpayer's taxable
that property will qualify as a retail further provides that if a taxpayer hasncome is computed under a method of
motor fuels outlet if 50 percent or morealready treated the property as 15-yegtccounting different from the method
of the gross revenues generated from throperty the taxpayer will be deemed tdiSed to compute taxable income for the
property are derived from petroleumhave made the election for that propertyPreceding taxable year.

sales, or 50 percent or more of the floor .03 For certain changes in methods o

space in the property is devoted taaccounting for depreciation, Rev. Proc: ECTION 3. SCOPE
petroleum marketing sales. A motor fu-96-31 provides an automatic, prospec- .01 Except as otherwise provided in
els outlet of 1400 square feet or lessive method change under which thesection 3.02 of this revenue procedure,
qualifies as a retail motor fuels outlet§ 481(a) adjustment is taken into acthis revenue procedure applies to
under the Act without application of count in computing the taxable income§ 1250 property that: (1) qualifies as a
either 50 percent test. If the propertyin the year of change. retail motor fuels outlet as described in
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section 2.01 of this revenue procedureplies. The retail motor fuels outlet elec-er’s property underwent a change in use
(2) is depreciable under § 168; (3) wagion does not revoke any elections previas described in section 2.01 of this
placed in service before August 200usly made by the taxpayer under 8 168evenue procedure, the § 481(a) adjust-
1996; and (4) was not treated as 15-year enable the taxpayer to make a latgnent must only take into account those
property under § 168 in all taxable_election to use the straight-l_ine methodaxable years the property qualified as a
years since the property was placed ior the alternative depreciation systemetajl motor fuels outlet.
service or, if the property changed itsHowever, if the taxpayer hf_:ls no other (2) Section 481(a) adjustment pe-
use from or to a retail motor fuels15-year property (as defined underriod In computing taxable income. a
outlet, in all taxable years in which the§8 168(e)(1) and 168(e)(3)(E)(i) andt : th kg int i ’th
property was a retail motor fuels outlet.(ii)) that was placed in service during axpayer must take Into account (a) the
.02 This revenue procedure does ndhe same taxable year as the retail motdi"tre net negative § 481(a) adjustment
apply to: (1) any property depreciablefuels outlet, the taxpayer may elect td" the year of change, or (b) any net
under § 168 prior to its amendment byuse the straight-line method or the alterPositive § 481(a) adjustment ratably
the Tax Reform Act of 1986; or (2) any hative depreciation system for the retaiPVer 3 years, beginning with the year of
property for which the taxpayer will be motor fuels outlet. change.
deemed to have made the retail motor The retail motor fuels outlet election (3) Alternative minimum tax.The
fuels outlet election. A taxpayer will be also requires the taxpayer to use amounts of the 8§ 481(a) adjustments for
deemed to have made this election for20-year recovery period and the straightregular tax and alternative minimum tax
(i) property placed in service before theline method for the property for alterna-purposes may differ. The § 481(a) ad-
year of change (as defined in sectiotive minimum tax purposes.See justment relating to the alternative mini-

5.02 of this revenue procedure) that wa§ 168(g)(3)(B). mum taxable income will be included in
treated as 15-year property under § 168 the computation of the alternative mini-
in all taxable years since the propertySECTION 5. CHANGE IN METHOD mum taxable income over the same
was placed in service or, if the propertyOF ACCOUNTING § 481(a) adjustment period applicable

changed its use from or to a retail motor ; ;
fuelsgoutlet in all taxable years in which -01 Consent.The retail motor fuels under section 5.03(2) of this revenue

the property was a retail motor fuelsoutlet election for any property within procedure. The difference between the
: . : the scope of this revenue procedure is 80 8 481(a) adjustments will require
outlet; and (ii) property placed in ser- p proc . . .

i : hange in method of accounting. Unde@n adjustment to taxable income in
vice during the year of change (or thet"ang . g der 1t . ¢ alternati o
immediately preceding taxable year) buf 1.446-1(e)(2)(i), the consent of theOT@er T0 armve - aternanve nimum

- Commissioner is hereby granted to taxtaxable income. See Form 6251 (Alter-
before August 20, 1996, that was or will y 9 ; L o
’ ' avers to make this method change foﬂatlve Minimum TaX—'nleldU&lS) and
be treated as 15-year property undef@y IS 9 O orm 4626 (Alternative Mini T
§ 168 on the taxpayer's original taxS 1250 property within the scope of this~ O™ i (Alternative Minimum Tax—
return for the year of change (or the€venue procedure. This consent i§orporations). .
immediately preceding taxable year)granted for the taxpayer's year of .04 Manner of making method
change. The consent is conditionedghange.
however, on the taxpayer's complying (1) Complete and file a current
gILEJCTZIETNEﬁElcQETOAI\IIL MOTOR FUELS * with this section and section 4 of thisForm 3115.The retail motor fuels outlet
revenue procedure. If the taxpayer doeglection is made on the taxpayer’s
.01 In general. A taxpayer may elect not comply with these sections, thetimely filed (including extensions) origi-
to treat § 1250 property within thetaxpayer will be deemed to have initi-nal federal income tax return for the
scope of this revenue procedure as 15ted a change in method of accountingear of change or on an amended return
year property for § 168 purposes. Thigvithout obtaining the consent of thefor the year of change filed no later than
election may be made separately foffommissioner required under § 446(e). * . The election is made by
each property and, once made, is irrevo- .02 Year of change.The year of amaching  a completed, current Form
cable. change is the taxpayer's taxable yeaBl115 to the taxpayer’'s original or
.02 Effect of election.If a taxpayer that includes August 20, 1996, the datamended return for the year of change.
makes the retail motor fuels outlet elecOf enactment of the Act. The requirement to file a Form 3115
tion, the taxpayer must change to a .03 Section 481(a) adjustment. within 180 days after the beginning of
permissible depreciation method, recov- (1) Amount of § 481(a) adjust- the year of change is waived in accor-
ery period, and convention under § 168nent. The § 481(a) adjustment may bedance with § 1.446-1(e)(3)(ii). In addi-
for the property. Under the general dea positive § 481(a) adjustment (increasgon, a copy of the Form 3115 must be
preciation system of § 168(a), 15-yeain taxable income) or negative § 481(afiled with the national office no later
property generally is depreciated by usadjustment (decrease in taxable incomejhan when the original Form 3115 is
ing the 150-percent declining balancéThe adjustment equals the differencdiled with the federal income tax return
method of depreciation and a 15-yeabetween the total amount of depreciatior the amended return. The copy should
recovery period. Under the alternativetaken into account in computing taxabléde sent to the Commissioner of Internal
depreciation system of § 168(g), a retailncome for the property under the tax-Revenue, Attention: Office of Assistant
motor fuels outlet is depreciated bypayer's present method of accountingChief Counsel (Passthroughs and Spe-

using the straight-line method of depreand the total amount of depreciatiorcial Industries) CC:DOM:P&SI, P.O.
ciation and a 20-year recovery periodallowable for the property under theBox 7604, Benjamin Franklin Station,
Under both depreciation systems, théaxpayer’s proposed method of accountWashington, D.C. 20024.
convention is the half-year conventioning, for any taxable year prior to thes nsert the date that is 180 days after the
unless the mid-quarter convention apyear of change. However, if the taxpay-publication of this revenue procedure.
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If more than one member of adescribed in this revenue procedure an8ECTION 6. EFFECTIVE DATE
consolidated group is making the retaibtherwise complies with the provisions
motor fuels OutltfetI electiorIL the parentof this revenue procedure, the districtdu
corporation may file a single Form 3115director may not propose that the taxs -
on_behalf of the me_mbers of the_ Conpayer change the same method of a g?é é?sgn'ggtlﬁ]ienst g}utghléstA(Z:tO , 1996, the
solidated group making the election incounting as that changed by the tax- 02 Form 3115 pendin wi.th the Ser-
accordance with Rev. Proc. 92-90payer under this revenue procedure for g - P g
1992—2 C.B. 501 (or any successor). Segear prior to the year of change pre
section 5.02 of Rev. Proc. 92-90 for thescribed in this revenue procedure. Th
information required to be submitteddistrict director, however, may verify the glection, the national office will return
with the Form 3115. facts underlying the method changeqny Form 3115 filed with the national

In completing the current Form including whether the property qur;\lifiesofﬁyCe under Rev. Proc. 92-20. 19921
3115 (Rev. February 1996), the taxpayess a retail motor fuels outlet, thec g 685 or Rev. Proc. 96-31 for a

must complete Schedule D, Part Ilamounts of the regular tax and alterna : : ithi
: P it S : thange in method of accounting within
Change in Depreciation or Amortizationtive minimum tax § 481(a) adjustments 9 9

th f thi dure. A
(page 7 of the Form 3115), and anythe § 481(a) adjustment period, and th ipg(;/glraeth(;t h:':fs r(:,i\r/ﬁ;;eﬁggc&el l,iroerm
other applicable schedule. With respect 1016(a)(2) adjustment to the basis o

115 with the national office prior to the
to Parts | through 1ll on pages 1 and Zhe property. publication date of this revepnue proce-
of the Form 3115 the taxpayer Must () taxpayer under examination,dure must use this revenue procedure
provide only the information requestedy ¢,

g re an appeals office, or before aand will be so notified to this effect b
on the following I|ne's._ . federal court.If a change in method of the national office. If all of the propertg
(@) Part I, Eligibility To Request 5ccoynting under this revenue procedurgubject to the Form 3115 appears to be
g:hangg épage 1)-lines 1, 2a, 2b, 33, 43esults in a positive § 481(a) adjustmengyithin the scope of this revenue proce-
a, an b Part 1l Description of 'O a0 item of property, a taxpayer doesjure, any user fee submitted with the
(b) Part I, Descriptio O not receive the protection from examinaform 3115 will be returned to the
Change (page 2)-lines 7, 8, and 10; anfloy changes described in section 5.06(Yhxpayer.
. (c) Part 1l Section 481(a) Ad- of this revenue procedure for that prop- 03 Claim for refund pending with the
justment (page 2)-lines 20, 22, 23, andyy i on * , the method of Service.Because this revenue procedure
t2h5. Inilgfe ond'llnet 20 tth(fa amour|1ts tOfaccounting‘i's—an—i’ssue: provides the exclusive procedure for
a ned §alt or n(gt)ivae Jr'ﬁ nTrr?Sn? t(;:( rz%';lp?)rs easx (a) under consideration with re-making the retail motor fuels outlet elec-
The taxpayer does not have to complet§pe0t to an examination of the taxpaytion prowded by § 1120 qf the Act, the
Part IV, Additional Information (page 3). ér's federal income tax return for anyServ!ce_wnl deny any.clalm for refund
(2)’ No user fee No user fee is taxa_ble year. The issue is under co_nsmthat is filed to make this ejlectlon, except
required for a Form 3115 filed undereration if the taxpayer has receivedor any amended return filed under sec-
this revenue procedure. wr|ttetr(1 ;ztlflcaétmn from trtwle ex?mlm_ng tion 5.04(1) of this revenue procedure.
; - _agent(s) €.9, by examination plan, in-
giﬁ?]?ngB a(l)sflih:d%ztrm ;néﬁgng;t?ﬁe bbeasigormation document request, _notificationSECT|ON 7. EFFECT ON OTHER
of the property for which the retail Of proposed adjustments or income tAPOCUMENTS

motor fuels outlet election is made mus xamination changes) s.pecifically c.iting Rev. Proc. 92-20, 1992-1 C.B. 685
reflect the reductions required by he method of accounting as an issue

- - s modified.
§ 1016(a)(2) for the depreciation allow§ggre(g) ﬁﬂgzlrdgigm)igat{g;- the taxable
able for the property (as determine ' _ DRAFTING INFORMATION
under the taxpayer's proposed method (b) before an appeals office of o _
of accounting) for all open and closedthe Internal Revenue Service with re- The principal author of this revenue
years prior to the year of change. spect to an examination of the taxpayprocedure is Mark Pitzer of the Office
06 Protection from examination €r's federal income tax return for anyof Assistant Chief Counsel
changes. taxable year; or (Passthroughs and Special Industries).
(1) In general.If a taxpayer timely (c) before a federal court. For further information regarding t_his
files a completed Form 3115 to changeé« insert the date of publication of this revenue ' ENUE procedure, contact Mark Pitzer
its method of accounting in the manneprocedure. at (202) 622-3110 (not a toll-free call).

.01 In general This revenue proce-
re is effective for a taxpayer’s taxable

fice. Because this revenue procedure
provides the exclusive procedure for
aking the retail motor fuels outlet

61



Part IV. Items of General Interest

Extension of Test of Mediation tends the test of the mediation procedurBeletions From Cumulative List of

Procedure for Appeals set forth in Announcement 95-86 for anOrganizations Contributions to
additional one-year period beginning orWhich are Deductible Under

Announcement 97-1 January 13, 1997. Section 170 of the Code

SUMMARY: This document extends the ) )

test of the mediation procedure set forthor further information contact:Tho- Announcement 97-3

in Announcement 95-86, 1995-44Mas Carter Lout_han, Director, _Off|ce of The name of an organization that no
I.R.B. 27, for an additional one-yearDispute Resolution and Specialty Projgnger qualifies as an organization de-
period beginning on January 13, 1997grams, National Office Appeals, (202)scribed in section 170(c)(2) of the Inter-

FOR FURTHER INFORMATION CON- #01-4098 (not a toll-free number). nal Revenue Code of 1986 is listed
TACT: Thomas Carter Louthan, Director, below. _ _ _
Office of Dispute Resolution and Spe- Generally, the Service will not disal-
cialty Programs, National Office Appeals,Change to Schedule Q low deductions for contributions made
(202) 401-4098 (not a toll-free number). to a listed organization on or before the
Announcement 97-2 date of announcement in the Internal
EXTENSION OF TEST OF Revenue Bulletin that an organization
MEDIATION PROCEDURE FOR This announcement modifies Schedul@o longer qualifies. However, the Ser-
APPEALS Q (January 1996) of the Form 5300vice is not precluded from disallowing a

— series applications to reflect amenddeduction for any contributions made
Summary: This procedure allows tax- wentg 1o § 401(a)(26) of the Internalafter an organization ceases to qualify
payers, in certain cases that are alreac{-lgevenue Code made by § 1432 of theinder section 170(c)(2) if the organiza-
in the Appeals administrative processy., g siness Job Protection Act ofion has not timely filed a suit for
and that are not docketed in any court; oo (SBJPA), effective for plan yearsdeclaratory judgment under section 7428

;[gs Jggu:ssta rgii,?)ljféo?esogluggﬁ t?ai: hrr?i?qLeQ?gi””i”g after December 31, 1996and if the contributor (1) had knowledge
Under the procedure, the taxpayer and Beginning with the 1997 plan year,Of- the revocation of the ruling or deter-
' mination letter, (2) was aware that such

Appeals attempt to negotiate a settlethe minimum participation requirements . ) .

ment, assisted by an objective and newf § 401(a)(26) apply only to defined rpea\???ggggnvsvi?)?eI?;T?reugsogvg?r ;N gfs tlhne
tral third party who has no authority tobenefit plans. Therefore, until the app"'activities or omissions of the organiza-
impose a decision. This document exeation form is revised, applicants re-;q, that brought about this revocation.
tends the test of the mediation procedurquesting a determination letter for a If on the other hand a suit for declara-
set forth in Announcement 95-86 for andefined contribution plan for plan yearsiory judgment has been timely filed

additional one-year period. beginning after December 31, 1996contributions from individuals and orga-

Background: Announcement 95-86, May answer “Yes” to questions 2a andnizations described in section 170(c)(2)
which contains the procedures that tax2i of Part Il of Schedule Q (Januarythat are otherwise allowable will con-
payers may use to request mediationt996). The additional information de-tinue to be deductible. Protection under
applies to issues in Coordinated Examiscribed in the instruction to line 2(a)section 7428(c) would begin on (DATE)
nation Program cases assigned to AgDemo 2) need not be submitted for1997, and would end on the date the
peals Team Chiefs. A one-year test oflefined contribution plans. court first determines that the organiza-
the mediation procedure concluded on Applicants should note that tion is not described in section 170(c)(2)
October 30, 1996. During this period,g 401(a)(26)(A)(i) was amended by@S more particularly set forth in section
nine requests for mediation were madeggjpA to require a plan to benefit at’428(c)(1). For individual contributors,
in which four were approved. The me-jeast 2 employees (or 1 employee ithe maximum deduction protected is
diation program is consistent with IRS 0.6 is only 1 employee) for plan years$1'000’ with a husband. and W|f¢ t'reated
efforts to improve tax administration, ;6o December 31 1996. Schedule &5 °N€ contributor. This benefit is not
provide customer service and reduc oes not reflect this mddification to xtendeq to_any |nd|V|d_uaI who was
taxpayer burden. During the additiona§ 401(2)(26)(A)(ii) responablg, in whole or in part, for the
one-year test period, Appeals will try : acts or omissions of the organization that
mediation in more cases so that the were the basis for revocation.

program can be further evaluated.

H & M Home for Alternative Living
Effective Date:This Announcement ex- Detroit, Ml

1997-2 |.R.B. 62



Definition of Terms

Revenue rulings and revenue procedureis modified because it corrects a pubmore than restate the substance of a
(hereinafter referred to as “rulings”) lished position. (Compare witamplified prior ruling, a combination of terms is
that have an effect on previous rulingsand clarified, above). used. For examplenodified and super-
use the following defined terms to de- Obsoleteddescribes a previously pub-seded describes a situation where the
scribe the effect: lished ruling that is not considered desubstance of a previously published rul-
Amplified describes a situation whereterminative with respect to future transing s being changed in part and is
no change is being made in a priomctions. This term is most commonlycontinued without change in part and it
_publlshed position, but the prior posltlpnused_ in a rylmg that lists previouslyis desired to restate the valid portion of
is being exten_ded_to apply to a varlatl_orpubllshed rulings that are obsoleteq beme previously published ruling in a new
of the fact situation set forth therein.cause of changes in law or regulaﬂonsru"ng that is self contained. In this case
Thus, if an earlier ruling held that aA ruling may also be obsoleted becaUS@ne iousl ; T T g
e . , ; previously published ruling is first
principle applied to A, and the newthe substance has been included in reg\: odified and then. as modified is su-
ruling holds that the same principle alsdations subsequently adopted. ' '
applies to B, the earlier ruling is ampli- Revoked describes situations Whereperseded. ] S .
fied. (Compare withmodified below). the position in the previously published Supplementeds used in situations in
Clarified is used in those instancesruling is not correct and the correctwhich a list, such as a list of the names
where the language in a prior ruling isposition is being stated in the newof countries, is published in a ruling and
being made clear because the languagaling. that list is expanded by adding further
has caused, or may cause, some confu- Supersededdescribes a situation hames in subsequent rulings. After the
sion. It is not used where a position in avhere the new ruling does nothing moredriginal ruling has been supplemented
prior ruling is being changed. than restate the substance and situatigi¢veral times, a new ruling may be
Distinguished describes a situation of a previously published ruling (or Published that includes the list in the
where a ruling mentions a previouslyrulings). Thus, the term is used tooriginal ruling and the additions, and
published ruling and points out an estepublish under the 1986 Code andupersedes all prior rulings in the series.
sential difference between them. regulations the same position published Suspendeds used in rare situations to
Modified is used where the substancainder the 1939 Code and regulationsshow that the previous published rulings
of a previously published position isThe term is also used when it is desiredvill not be applied pending some future
being changed. Thus, if a prior rulingto republish in a single ruling a series ofaction such as the issuance of new or
held that a principle applied to A but notsituations, names, etc., that were previamended regulations, the outcome of
to B, and the new ruling holds that itously published over a period of time incases in litigation, or the outcome of a
applies to both A and B, the prior ruling separate rulings. If the new ruling doesService study.

Abbreviations E.O—Executive Order. PHC—Personal Holding Company.

. o ) ER—Employer. PO—Possession of the U.S.
The following abbreviations in current use and

formerly used will appear in material published in ERISA—Employee Retirement Income Security Act. PR—Partner.

the Bulletin. EX—Executor. PRS—Partnership.

A—Individual. F—Fiduciary. PTE—Prohibited Transaction Exemption.
Acg—Acquiescence. FC—Foreign Country. Pub. L—Public Law.

B—Individual. FICA—Federal Insurance Contribution Act. REIT—Real Estate Investment Trust.
BE—Beneficiary. FISG—Foreign International Sales Company. Rev. Proc—Revenue Procedure.
BK—Bank. FPH—Foreign Personal Holding Company. Rev. Ruk—Revenue Ruling.
B.T.A—Board of Tax Appeals. F.R—Federal Register. S—Subsidiary.

C —Individual. FUTA—Federal Unemployment Tax Act. S.P.R—Statements of Procedural Rules.
C.B—Cumulative Bulletin. FX—Foreign Corporation. Stat—Statutes at Large.

CFR—Code of Federal Regulations. G.C.M—Chief Counsel's Memorandum. T—Target Corporation.

Cl—City. GE—Grantee. T.C—Tax Court.

COOPR—Cooperative. GP—General Partner. T.D—Treasury Decision.
Ct.D—Court Decision. GR—Grantor. TFE—Transferee.

CY—County. IC—Insurance Company. TFR—Transferor.

D—Decedent. |.R.B—Internal Revenue Bulletin. T..LR—Technical Information Release.
DC—Dummy Corporation. LE—Lessee. TP—Taxpayer.

DE—Donee. LP—Limited Partner. TR—Trust.

Del. Order—Delegation Order. LR—Lessor. TT—Trustee.

DISG—Domestic International Sales Corporation.M—Minor. U.S.C—United States Code.
DR—Donor. Nonacg—Nonacquiescence. X—Corporation.

E—Estate. O—Organization. Y—Corporation.

EE—Employee. P—Parent Corporation. Z—Corporation.
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Finding List of Current Action on 96-43

Previously Published Items® Superseded by
y 97-3, 1997-1 |.R.B84

Bulletin 1997-1 96-56

*Denotes entry since last publication Superseded by
97-3, 1997-1 I.R.B84
Revenue Procedures:

92-20
Superseded by
97-1, 1997-1 .R.B11

92-90
Superseded by
97-1, 1997-1 I.R.B11

96-1
Superseded by
97-1, 1997-1 I.R.B11

96-2
Superseded by
97-2, 1997-1 |.R.B64

96-3
Superseded by
97-3, 1997-1 |.R.B84

96-4
Superseded by
97-4, 1997-1 I.R.B96

96-5
Superseded by
97-5, 1997-1 1.R.B132

96-6
Superseded by
97-6, 1997-1 |.R.B153

96-7
Superseded by
97-7, 1997-1 1.R.B185

96-8
Superseded by
97-8, 1997-1 1.R.B187

96-12
Superseded by
97-3, 1997-1 |.R.B84

96-22
Superseded by
97-3, 1997-1 I.R.B84

96-34
Superseded by
97-3, 1997-1 I.R.B84

96-39
Superseded by
97-3, 1997-1 1.R.B84

1A cumulative finding list for previously published
items mentioned in Internal Revenue Bulletins
1996-27 through 1996-53 will be found in Inter-
nal Revenue Bulletin 1996-27, dated January 6,
1997.
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