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Rev. Proc. 2000-16, page 518.

Administrative programs; closing agreements. This
procedure consolidates and expands upon the following cur-
rent employee plans programs: the Administrative Policy Re-
garding Self-Correction, the Walk-in Closing Agreement Pro-
gram, the Closing Agreement Program, the Voluntary
Compliance Resolution Program, the Standardized VCR Pro-
cedure, and the Tax-sheltered Voluntary Correction Program.
Rev. Procs. 98-22, 99-13, and 99-31 modified and super-
seded. Rev. Proc. 2000-8 modified.

Rev. Proc. 2000-20, page 553.

Master and prototype plans. This procedure combines
prior revenue procedures pertaining to master and proto-
type plans and regional prototype plans. It also provides that
mass submitters and sponsors may apply for opinion letters
that reflect current law beginning April 7, 2000, and May 8,
2000, respectively. Volume submitter practitioners may
apply for current law advisory letters begin-
ning March 8, 2000. Rev. Procs. 89-9, 89-13, 90-21,
91-66, 92-41, 93-9, 93-10, and 95-42 superseded. Rev.
Procs. 2000-6 and 2000-8 modified. Announcement
99-50 modified.

Notice 2000-11, page 572.

Safe harbor explanation; certain qualified plan distrib-
utions. This notice provides a “Safe Harbor Explanation”
that plan administrators may provide to recipients of eligible
rollover distributions from qualified plans in order to satisfy
section 402(f) of the Code. Notice 92-48 obsoleted.
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EMPLOYEE PLANS—continued

Announcement 2000-7, page 586.

Mortality table; retirement plans. This announcement
seeks public comments with respect to the mortality table
in effect under section 412(1)(7)(C) of the Code.

EXEMPT ORGANIZATIONS

Announcement 2000-8, page 586.
A list is given of organizations now classified as private
foundations.

EMPLOYMENT TAX

Rev. Rul. 2000-6, page 512.

Information reporting requirements applicable to
election workers. The requirements for information re-
porting applicable to election workers whose compensa-
tion is not subject to FICA tax are found under section
6041(a) of the Code. As a result, reporting is generally not
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required for election workers earning less than $600 annu-
ally. Rev. Rul. 88-36 modified.

ADMINISTRATIVE

REG-208254-90, page 577.

Proposed regulations under section 861 of the Code relate
to the source of compensation for labor or personal ser-
vices. A public hearing is scheduled for April 19, 2000.

REG-105089-99, page 580.

Proposed regulations under section 356 of the Code relate
to the treatment of nonqualified preferred stock and other
preferred stock in certain exchanges and distributions. A
public hearing is scheduled for May 31, 2000.

Rev. Proc. 2000-13, page 515.

This prodedure provides guidance on the application of Arti-
cles 10(2) and 23 of the United States-United Kingdom in-
come tax treaty after the repeal of the U.K. advance corpo-
ration tax (ACT) and reduction of the U.K. Shareholder tax
credit. Rev. Proc. 80-18 modified.
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The IRS Mission

Provide America’s taxpayers top quality service by help-
ing them understand and meet their tax responsibilities

Introduction

The Internal Revenue Bulletin is the authoritative instrument
of the Commissioner of Internal Revenue for announcing offi-
cial rulings and procedures of the Internal Revenue Service
and for publishing Treasury Decisions, Executive Orders, Tax
Conventions, legislation, court decisions, and other items of
general interest. It is published weekly and may be obtained
from the Superintendent of Documents on a subscription
basis. Bulletin contents are consolidated semiannually into
Cumulative Bulletins, which are sold on a single-copy basis.

It is the policy of the Service to publish in the Bulletin all sub-
stantive rulings necessary to promote a uniform application
of the tax laws, including all rulings that supersede, revoke,
modify, or amend any of those previously published in the
Bulletin. All published rulings apply retroactively unless other-
wise indicated. Procedures relating solely to matters of in-
ternal management are not published; however, statements
of internal practices and procedures that affect the rights
and duties of taxpayers are published.

Revenue rulings represent the conclusions of the Service on
the application of the law to the pivotal facts stated in the
revenue ruling. In those based on positions taken in rulings
to taxpayers or technical advice to Service field offices,
identifying details and information of a confidential nature
are deleted to prevent unwarranted invasions of privacy and
to comply with statutory requirements.

Rulings and procedures reported in the Bulletin do not have
the force and effect of Treasury Department Regulations,
but they may be used as precedents. Unpublished rulings
will not be relied on, used, or cited as precedents by Service
personnel in the disposition of other cases. In applying pub-
lished rulings and procedures, the effect of subsequent leg-
islation, regulations, court decisions, rulings, and proce-

and by applying the tax law with integrity and fairness to
all.

dures must be considered, and Service personnel and oth-
ers concerned are cautioned against reaching the same con-
clusions in other cases unless the facts and circumstances
are substantially the same.

The Bulletin is divided into four parts as follows:

Part .—1986 Code.
This part includes rulings and decisions based on provisions
of the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A,
Tax Conventions, and Subpart B, Legislation and Related
Committee Reports.

Part lll.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to
these subjects are contained in the other Parts and Sub-
parts. Also included in this part are Bank Secrecy Act Admin-
istrative Rulings. Bank Secrecy Act Administrative Rulings
are issued by the Department of the Treasury’s Office of the
Assistant Secretary (Enforcement).

Part IV.—Items of General Interest.
This part includes notices of proposed rulemakings, disbar-
ment and suspension lists, and announcements.

The first Bulletin for each month includes a cumulative index
for the matters published during the preceding months.
These monthly indexes are cumulated on a semiannual basis,
and are published in the first Bulletin of the succeeding semi-
annual period, respectively.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402.
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Part I. Rulings and Decisions Under the Internal Revenue Code of 1986

Section 42.—Low-Income FOR FURTHER INFORMATION CON- IRS and Treasury issued final regulations
Housing Credit TACT: Mark D. Harris, (202) 622-3860 under sections 367(a) and (b) (the 1998
(not a toll-free number). regulations). The 1998 regulations ad-

The adjusted applicable federal short-term, mid- dressed transactions under section 367(b)

term, and long-term rates are set forth for the montb UPPLEMENTARY INFORMATION: .
of February 2000. See Rev. Rul. 2000-9, page 497. only to the extent the transactions are also

Paperwork Reduction Act subject to the stock transfer rules of sec-
tion 367(a). Thus, the 1977 regulations

. The collections of information con- have remained in effect to the extent not
Section 280G.—Golden tained in these final regulations have beesuperseded by the 1998 regulations. The

Parachute Payments reviewed and approved by the Office opreamble to the 1998 regulations stated

Federal short-term, mid-term, and Iong-ternM_anagemem and Budget in_ accordang@at the IRS and Treasury would issue
rates are set forth for the month of February 2000Vith the Paperwork Reduction Act (44guidance at a later date to address the por-

See Rev. Rul, 2000-9, page 497. U.S.C. 3507) under control number 15450ns of the 1991 proposed regulations re-
1271. Responses to these collections gfted to section 367(b) that were not ad-
information are mandatory. dressed in the 1998 regulations.

Section 367.—Foreign An agency may not conduct or Sponsor, After consideration of the 1977 regula-

Corporations and a person is not required to respond t@gns and their updates and amendments,

a collection of information unless the colthe 1991 proposed regulations and their
26 CFR _].‘.367(?)—3‘: Treatmentt‘of transfers of stoclection of information displays a valid updates and amendments, the 1998 regu-
Or securities to foreign corporations. control number. lations, and all comments received with
The estimated average annual reportingspect to such regulations, the IRS and
T.D. 8862 burden in these final regulations is 4rreasury adopt §§1.367(b)—1 through

hours. 1.367(b)-6 as final regulations under sec-
Comments concerning the accuracy Gion 367(b).

this burden estimate and suggestions for
reducing this burden should be sent to tHeverview
Q;T)rgr?ls F({;(\alg:];r?cfe(;\#iccif,\tgb:IlZRSS:FF’?" General Policies of Section 367(b)
Stock Transfer Rules Washington, DC 20224, and to tbéfice Section 367(b) governs corporate re-
~of Management and BudgetAttn: Desk structurings under sections 332, 351, 354,
AGENCY: Internal Revenue Servicepfficer for the Department of the Trea-355, 356, and 361 (except to the extent

DEPARTMENT OF THE TREASURY
Internal Revenue Service
26 CFR Parts 1, 7, and 602

(IRS), Treasury. sury, Office of Information and Regula-described in section 367(a)(1)) in which
ACTION: Final and temporary regula-tory Affairs, Washington, DC 20503. the status of a foreign corporation as a
tions. Books or records relating to these col“corporation” is necessary for application

_ _lections of information must be retainedf the relevant nonrecognition provisions.
SUMMARY:  This document contains gg |ong as their contents may become m&ection 367(b) provides that a foreign
final regulations addressing the applicagyig| in the administration of any internalcorporation that is a party to one of the
tion of nonrecognition exchange proviyeyenue law. Generally, tax returns andnumerated nonrecognition transactions
sions in Subchapter C of the Internal Revgy return information are confidential, ashall be respected as a corporation, and

enue Code to transactions that involveaqyired by 26 U.S.C. 6103. thereby the parties involved in the trans-
one or more foreign corporations. These action shall obtain the benefits of the ap-
regulations provide guidance for taxpayBackground plicable nonrecognition exchange provi-

ers engaging in those transactions in order ions and their related provisions (such as
to determine the extent to which income On December 27, 1977, the IRS and

shall be included and appropriate Corre'l_'reasury issued proposed and temporaﬁFCti-o-n 381) (together, the Subchaptler c
sponding adjustments shall be made, ~ egulations under section 367(b) of the InProvisions), except to the extent provided

ternal Revenue Code (Code). Subsequefii’égulations. .
DATES: Effective Date These regula- guidance updated and amended the 19771 he Principal purpose of section 367(b)

tions are effective as of February 23temporary regulations (the 1977 regulalS t© Prevent the avoidance of U.S. tax
2000. tions) several times over the next 14hat can arise when the Subchapter C pro-
Applicability Dates These regulations years. On August 26, 1991, the IRS anySIons apply to transactions involving
apply to section 367(b) exchanges thafreasury issued proposed regulation@reign corporations. The potential for
occur on or after February 23, 2000§§1.367(b)—1 through 1.367(b)—6 (théax avoidance arises becau§e of.d|ffer—
However, taxpayers may choose to apply991 proposed regulations). Comment§"¢€S between the manner in Wh'Ch. the
these regulations to section 367(b) exo the 1991 proposed regulations were r&Jnited States taxes foreign corporations
changes that occur before February 23gived, and a public hearing was held Oﬁnc_i their shar_eholders and the manner in
2000, as specified in §1.367(b)-6(a)(2). November 22, 1991. In June of 1998, th)é/hlch the United States taxes domestic
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corporations and their U.S. shareholderstions that provide rules regarding the comall earnings and profits amount results in
The Subchapter C provisions generallpination and separation of corporate-leveahe taxation of previously unrepatriated
have been drafted to apply to domestitax attributes in applicable section 367(b¢arnings accumulated during a U.S.
corporations and U.S. shareholders, arekchanges. shareholder’s (direct or indirect) holding
thus do not fully take into account the i o period. This income inclusion prevents
cross-border aspects of U.S. taxatioff- SPecific Policies in Context of the conversion of a deferral of tax into a
(such as deferral, foreign tax credits, anlfiPound Nonrecognition Transactions  to4iveness of tax and generally ensures
section 1248). Section 367(b) was en- geaction 1.367(b)-3 addresses transathat the section 381 carryover basis re-
acted to help ensure that international t3%,s in which a foreigh corporation transflects an after-tax amount. However, the
considerations in the Code are adequatefy¢ assets to a domestic corporation pu:fl_ll earnings and profits amount inclusion
addressed when the Subchapter C provdy,ant to a Subchapter C provision. Thedpes not consider tax attributes that ac-

sions apply to an exchange involving g4nsactions include a section 332 liquidaC"ue during a non-U.S. person’s holding

foreign corporation. Because determingn of a foreign corporation into a do-period.
ing the proper interaction of the Code’'$yestic parent corporation and an asset re-Commentators criticized the scope of

international and SubchapterCprovisionérganization’ such as a C, D or ghe 1991 proposed regulations, arguing
is “necessarily highly technical,” Con'reorganization, of a foreign corporatior‘Fhat the all earnings and profits amount
gress granted the Secretary broad regulgig 5 domestic corporation (inbound nonshould be limited to the amount that a
tory authority to provide the “necessary Ofecognition transactions). Section 3gphareholder would include in income as a
appropriate” rules, rather than enacting generally provides rules regarding the edeemed dividend under section 1248.
complex statutory regime. H.R. Rep. Noiant to which corporate attributes carr);rhe scope of the all earnings and profits
658, 94" Cong., #'Sess. 241 (1975). over in such transactions. amount is broader than the section 1248
Accordingly, as the preamble to the 1o principal policy consideration of@mount because, for example, the all
1991 proposed regulations stated, the segsction 367(b) with respect to inboundarnings and profits amount is calculated
tion 367(b) regulations require adeSt'nonrecognition transactions is the apprd’-"ithOUt regard to whether the foreign cor-
ments or inclusions in order to prevent thﬁriate carryover of attributes from foreignporation is a CFC and without regard to a
material distortion of income that cang, yomestic corporations. This considerashareholder’s gain in the stock. However,
occur when the Subchapter C provisiong,, has interrelated shareholder-level antiS view too narrowly construes the role
apply to an exchange involving a foreigrborporate-level components. At thf section 367(b) by focusing on potential
corporation. The 1991 proposed regulasyarenolder level, the section 367(b) regs_hareholder-level consequences without
tions simplified the 1977 regulations anq,5tions are concerned with the propeflidequately considering the section 367(b)
were generally favorably received by taXisyation of previously deferred earning?oncy of determining the appropriate car-
payers. The final regulations adopt the,q profits. At the corporate level, thdYOVer of corporate-level attributes in in-
1991 proposed regulations with modificaggction 367(b) regulations are concerndgound nonrecognition transactions. Thus,
tions. The modifications are based o{ith hoth the extent and manner in whiciin€ final regulations retain the 1991 pro-
further considerations of fairness, simi;y attributes carry over in light of thePOsed regulations’ definition of all earn-
plicity, and administrability. variations between the Code’s taxation di9s and profits amount. The final regula-
The final regulations also incorporatq:oreign and domestic corporations. tions also generally retain (subject to a
the section 367(b) rules contained in the T4 section 367(b) regulations hav&€W de minimis exception) the taxation of
1998 regulations. The 1998 regulationﬁistorica”y focused on the carryover oftll exchanging U.S. shareholders in in-
finalized portions of the 1991 proposeqea”,“ngs and profits and bases of asse&‘?und nonrecognition transactions.
regulations to the extent necessary to agimultaneously addressing the share- In finalizing these regulations, the IRS
dress the overlap between section 367(Bhqder and corporate level concerns b9nd Treasury considered whether future
and the section 367(a) stock tranSfeéccounting for any necessary adjustmen?semion 367(b) regulations should limit
rules. Because the scope of the final "®@rough an income inclusion by the u.sthe extent to which tax attributes carry
ulations is broader than that overlap, thep o eholders of the foreign acquired coRVer from foreign to domestic corpora-
final regulations adopt the 1998 SeCtiorboration (and without limiting the extenttions. Such a limitation would more di-
367(b) provisions in a manner appropriatg, \vhich the domestic acquiring Corpora_rectly implement the section 367(b) pol-
to their incorporation into the final regula-jyn, succeeds to the attributes). The 19d¢Y related to the carryover of attributes
tions. proposed regulations required a u.sand, as a result, reduce the class of U.S.
The IRS and Treasury are also issUiNgyareholder of the foreign acquired corpd?€"Sons required to have an income inclu-
other guidance under section 367(b). Temziion (or, in certain cases, a foreign supsion in connection with an inbound non-
porary and proposed regulations (T'Dsidiary of the U.S. shareholder) to curfecognition transaction. Such a limitation
8862, page 466 and REG-116048-99, Pa%€ntly include in income the allocablewould also enable the section 367(b) reg-
584) address the elimination of an eIeCtiOBortion of the foreign acquired Corpora_ulations to address the carryover of attrib-
available to certain taxpayers under thg, ¢ earnings and profits accumulatedites attributable to a non-U.S. person’s
1977 regulations and the 1991 propose&hring the U.S. shareholder’s holding pebolding period. The IRS and Treasury re-
regulations. In addition, the IRS and Treag,q (all earnings and profits amount).q“eSt comments as to the merits of an at-
sury intend to issue other proposed regulg,q requirement to include in income thdribute carryover limitation, as well as
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other approaches that could address tip@sed regulations. ples of section 1248 for purposes of deter-
carryover of tax attributes related to a ) ] mining the all earnings and profits

non-U.S. person’s holding period undef- §1.367(b)-1(c): Notice Requirements;mount, the requirements of section 1248
section 367(b). unrelated to computing the amount of

Section 1.367(b)-1(c) of the 1991 pro'earnings and profits attributable to a

C. S_pecific Poli'cies in Context .Of tphoasteriarﬁfeuslﬁzgg;;eigu;igc%g{] I;zr7s((t))nl"|areholder’s block of stock should not
Forelgn-t.o-Forelgn Norjrecognltlon exchange to file a notice with respect tQ pply. The final regulations explicitly
Transactions and Section 355 9 P State this principle. The 1991 proposed
Distributions the exchange, regardless of such person’s

reequlations applied this principle, for ex-
_ status as a U.S. person and its percentagm le. when thev provided that the all
: Segtlon 1.'367(b)_4. addresses_transaﬁwnerShip in the corporation that is aearﬂin' s and rof?/tspamount is calculated
tions In which a foreign corporation acparty to the section 367(b) exchangeWithou? re ardpto whether the foreign cor-
quires the stock or assets of another foGommentators criticized this notice re~ - oo 9 ; 9
oration is a controlled foreign corpora-

eign corporation in an exchange describeguirement as overly broad. The 1998 reg: CEC). The final lations furth
in section 351 or a section 368(a)(1)(B)ulations limited the notice requirement ta - (CFC). The final regulations further
(C), (D), (E), (F) or (G) reorganizationshareholders that realize income and file 2S¢/ that the all eamings and profits

(foreign-to-foreign nonrecognition trans-tax return under section 6012. The finapount includes earnings attributable to
an exchanging shareholder’s stock, with-

actions). Section 1.367(b)-5 providesegulations further revise the notice re: q hether th hanai
rules regarding a distribution by a foreigrguirement and generally narrow its scopgr:Jt rig?dr to w det er the ex? ;:mglngk
corporation of the stock or securities of &y requiring notice only with respect to- o ¢ ooc! OWNe 10 percent of the stoc
domestic or foreign corporation describegersons and transactions that may be supf. the foreign acquired corporation. A
in section 355. The historic policy objecject to an inclusion under the final regula; " example in the final regulations illus-
tive of section 367(b) in both of theseions’ operative provisions. trates these rules.

contexts has been to preserve the potential 2. 81.367(b)-2(e): Treatment of Deemed
application of section 1248. Thus, thd. 81.367(b)-2: Definitions and Special Dividends

gmount that yvpuld have been reg:haracteRU|eS Section 1.367(b)—2(e) of the 1991 pro-

ized as a dividend under section 1248 posed regulations provided that a deemed

upon a disposition of the stock (sectiorjr'Ofil':g]z(bn)t_z(d): All Earnings anddividend shall be treated as an actual divi-
1248 amount) generally must be include@"°fts Amou dend. Thus, a deemed dividend was con-

in income as a dividend at the time of the section 1.367(b)-2(d) of the 1991 prosidered as paid out of the earnings and
section 367(b) exchange to the exterjosed regulations generally defined “alprofits of a foreign corporation and was
such section 1248 amount would not bgarnings and profits amount” as the alloeonsidered as having been paid through
preserved immediately following the sectable share of net positive earnings anidtermediate owners (when appropriate).
tion 367(b) exchange. profits accrued by a foreign corporatiorOne commentator noted that an inclusion
The final regulations do not address aljuring a shareholder’s holding periodunder the 1991 proposed regulations
of the policy considerations raised by thehe 1991 proposed regulations providedould yield a different result from an in-
application of the Subchapter C provithat the all earnings and profits amount islusion under section 1248 because sec-
sions to transactions described iRjetermined according to the attributiortion 1248 treats a corporation as having
§81.367(b)-4 and 1.367(b)-5. For examprinciples of section 1248. Because thpaid the section 1248 amount directly to
ple, current rules regarding the carryovesection 1248 attribution rules incorporatan exchanging shareholder despite any in-
or separation of foreign corporationsthe section 1223 holding period rulestermediate owners.
eamings and profits do not adequatel¢ommentators were concerned that the 5 yeemed dividend under section
consider the international aspects of thgefinition of all earnings and profits 367(b) is distinguishable from a section
Code, most notably the foreign tax creditamount inappropriately included eamings »4g inclusion t?ecause a section 1248 in-
Forthcoming proposed regulations willand profits attributable to the holding pe
consider these issues. Until the IRS angod of non-U.S. persons by virtue of the o rate level. Thus, a corporation does
Treasury promulgate such regulationsyles of section 1223(2). not reduce its earnings and profits with re-
taxpayers shouild use a reasonable methodiy response, the final regulationsyard to an inclusion under section 1248
(consistent with existing law and takindamend the definition of all earnings a”?nstead the shareholder-level inclusion is
proper account of the purposes of the oy ofits amount to exclude amounts attribgonsidered eligible to be treated as previ-
eign tax credit regime) to determine thgyaple to the holding period of non-U.Sqsly taxed earnings and profits (PTI)
carryover and separation of eamings angkrsons. This modification applies to thepon a subsequent distribution. In light
profits and related foreign taxes. extent the non-U.S. person was not disf this distinction between section 367(b)

Explanation of Provisions rectly or indirectly owned by U.S. persongyng section 1248, the final regulations re-

with a 1Q percent or greater interest whegyin the rule in §1.367(b)—-2(e) of the 1991
The IRS received numerous commenttie earnings and profits accumulated. ABroposed regulations.

on the 1991 proposed regulations. Thexample in the final regulations illustrates
following discussion summarizes thethis new rule. 3. Final Regulation §1.367(b)-2(j): Sec-
comments and changes to the 1991 pro- When applying the attribution princi- tions 985 through 989
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Section 1.367(b)-2(k) of the 1991 profecognition transaction) or the U.S. perunder section 367(b) should not be treated
posed regulations provided rules regardson has a diminished interest in the PThore harshly than an actual dividend and
ing currency exchange inclusions or adafter the exchange (as can occur in thbat taxpayers can circumvent this rule by
justments that result from a section 367(l)ase of a section 355 distribution by a forhaving a lower-tier foreign corporation
exchange. The final regulations apply theign corporation). A different rule appliesdistribute a dividend before an asset trans-
principles of the 1991 proposed regulawhen a U.S. person indirectly holdger. However, unlike a dividend distribu-
tions, but provide the following modifica- (through a foreign exchanging sharetion that qualifies for the same country
tions. holder) its interest in the foreign corporadividend exception, an inbound asset

The 1991 proposed regulations retion with regard to which the PTI inclu-transfer represents a current repatriation
quired an acquired corporation that particsion is measured. In that case, the indireof earnings into the United States. Ac-
ipates in a transaction described in sectidd.S. shareholder does not recognize secerdingly, the final regulations retain the
381(a) to change its functional currency ifion 986(c) gain or loss at the time of theule in the 1991 proposed regulations that
the acquiring corporation has a differensection 367(b) exchange. In order to prehe same country dividend exception does
functional currency. The rule was in-serve such section 986(c) gain or loss farot apply to an exchanging shareholder
tended to ensure that taxpayers use tlieture inclusion by the indirect U.S.thatis a CFC.
correct functional currency after a sectioshareholder, the foreign exchanging The 1991 proposed regulations gener-
367(b) exchange. However, functionathareholder is treated as having receivedadly required the recognition of exchange
currency is determined separately fodistribution of the PTI. gain (or loss) to the extent that an ex-
each qualified business unit (QBU). In Other rules under sections 985 througbhanging shareholder’s capital account in
addition, the functional currency of a989, such as the branch termination rules, foreign acquired corporation appreci-

QBU of either the acquired or acquiringmay also apply to the transaction. ated (or depreciated) as a result of
corporation may change as a result of a . . changes in currency exchange rates. Such
section 367(b) exchange. AccordinglyC: 81-367(b)-3: Repatriation of Foreign gain (or loss) is reflected in the basis of
the final regulations provide that a QBUCOTPOrate Assets in Certain assets when translated at the spot rate.
is deemed to have automatically changddonrecognition Transactions The preamble to the 1991 proposed regu-

its functional currency when its functional  ggction 1.367(b)-3 provides rules witHations invited comments regarding the
currency, as determined after a SeCtionespect to inbound nonrecognition transcalculation of such exchange gain (or
367(b) exchange, is different than beforgiions. loss), particularly in cases when a share-
the exchange. Thus, the QBU is required holder acquired the foreign corporate
to make appropriate adjustments undek. 81.367(b)-3(b): Exchanges of Stock stock by purchase rather than in connec-
8§1.985-5. Section 1.367(b)—3(b) of the 1991 pro;ion with the corporation’s formation.
The 1991 proposed regulations PrOhosed regulations generally provided thayone of the comments suggested a
vided that, if an exchanging shareholdeg exchanging shareholder is either (i) method for determining and tracking
is required to include in income either thg percent U.S. shareholder of the foreigﬁhareholder capital accounts. Most com-
all earnings and profits amount or the S€Gicquired corporation or (ii) a foreign cor.ments focused on the potential complex-
tion 1248 amount, then immediately beboration with respect to which a U.S. peri_ty and compliance burdens created by the
fore the exchange and solely for purpos€g,, is either a section 1248 shareholder §l€- After considering the administrabil-
of computing exchange gain or loss undef 4omestic corporation that meets thiy issues associated with the exchange
section 986(c), the shareholder is treated ownership requirements of sectiog@in (or loss) calculation, the final regula-
as receiving a distribution of PTI from the902' the shareholder must include in intions do not adopt the provision requiring
appropriate foreign corporation. The purggme as a deemed dividend the all eari?€ recognition of exchange gain (or loss)
pose of this provision was to ensure th%gs and profits amount attributable to it&N & shareholder’s capital account. How-
exchange gain or loss under sectioBi.k in the foreign acquired corporation€Ve’ the final regulations reserve the
986(c) is subject to current inclusiontye final regulations generally retain thidssue for further consideration.
when the earnings of the foreign corporay e However, in order to provide greater Sections 7.367(b)-5(b) and
tion are no longer deferred or to the eXte%nsistency among its various ownershij'367(b)_7(c)(2)(”) of the 1977 regula-
a taxpayer does not retain its interest ifhresholds, the final regulations revis ions, and §1.367(b)-3(b)(2)(iii) of the

PTI. _ _  §1.367(b)-3(b)(ii) so that §1.367(b)—3(b)1991 pr(_)posed regulation_s provided an
Section 1.367(b)-2(j)(2) of the final exchanging shareholder with an opportu-

' *applies to a foreign corporation with re-~’ ‘ |
regulations expands the rules regardmgpect to which there is, in general, a 1Bity to recognize the gain (but not the

the treatment of exchange gain or loss Percent U.S. shareholder. loss) that it realizes in the exchange (tax-
PTI under section 986(c). An exchanging The 1991 proposed regulations proable exchange election), rather than in-
shareholder that is a U.S. person is r€j4ed that the same country dividend excluding the all earnings and profits

quired to recognize its section 986(c) gai'aeption in section 954(c)(3)(A)(i) doesdmount in income as a deemed dividend.
or loss to the extent that deferral hag; apply to an exchanging shareholdefhis taxable exchange election, however,
ended with respect to a foreign corporgp 4t is a CEC. Commentators criticizedS inconsistent with the policies of section

tion’s earnings (as can occur in the case gf;q rule, stating that a deemed dividend®7(b) that apply to inbound transactions.
an inbound or foreign-to-foreign non- These policies, as previously discussed,
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are unrelated to an exchanging shar@ccompany the application of the Subshareholders). The 1991 proposed regula-
holder’s outside gain on its stock. chapter C provisions to transactions intions required these small shareholders to
Moreover, when the all earnings and/olving foreign corporations. Sectionrecognize the gain on their stock in the
profits amount exceeds a shareholder867(b)(2) specifically provides that theforeign acquired corporation. This rule
gain on its stock, merely limiting thesection 367(b) regulations may includevas included because of administrative
shareholder’s inclusion to its outsidghe circumstances under which “gain shattoncerns, since small shareholders may
stock gain creates the potential for the dlse recognized currently or amounts innot have sufficient information to calcu-
plication and importation of losses. See¢luded in gross income currently as a diviate their all earnings and profits amounts.
TAM 9003005 (September 28, 1989) (inidend, or both . .. .” Thus, the statute aun addition, a foreign acquired corpora-
terpreting the 1977 regulations) (availablghorizes the IRS and Treasury to requirgon may not have adequate information
at IRS Freedom of Information Act Read-an inclusion of amounts, as distinct fromabout its small shareholders’ inclusions to
ing Room, 1111 Constitution Avenuegain. As previously discussed, the alproperly adjust its earnings and profits for
NW., Washington, DC 20224). The 199%arnings and profits amount appropriatelthe deemed dividends that would arise in
proposed regulations attempted to addreg3easures an exchanging shareholder’s ithese situations.
this aspect of the taxable exchange elecome inclusion in connection with an in- Commentators requested that the final
tion by requiring various attributes of thebound nonrecognition transaction. regulations provide small shareholders
foreign acquired corporation (such as After balancing the above considerathe option of including in income the all
basis in its assets) to be reduced (attribut®ns against the benefits of the taxablearnings and profits amount, rather than
reduction regime) to the extent the alexchange election, the final regulationsecognizing the gain on their stock. In re-
earnings and profits amount exceeds alo not adopt the taxable exchange elesponse, the final regulations include such
exchanging shareholder’s stock gain.  tion. However, in order to provide tax-an election, provided that a small share-
However, the taxable exchange elegdayers an opportunity to comment on thifolder has sufficient information to sub-
tion in the 1991 proposed regulations haghange to the 1977 regulations and th&tantiate its all earnings and profits
other shortcomings. The election adde#991 proposed regulations, the IRS ana@mount and provided that the small share-
substantial complexity to the regulationdreasury are concurrently issuing tempadlolder furnishes proper certification to the
by requiring timely coordination betweenrary and proposed regulations that prdforeign acquired corporation (or its suc-
electing shareholders and the acquiringide the taxable exchange election iessor in interest) so that the corporation
corporation to carry out the required atmodified form. This election permits ancan properly reduce its earnings and prof-
tribute reductions. In addition, the at€exchanging shareholder to elect to treatits. Electing small shareholders must also
tribute reduction regime can be unfair irfransaction as a taxable exchange, babmply with the section 367(b) notice re-
situations involving more than one ex-modifies the attribute reduction regime byjuirement. A less extensive section
changing U.S. shareholder. For examplémiting its application to a section 332367(b) notice procedure is available if the
consider an inbound C, D, or F reorganiliquidation or to an inbound asset reorgaforeign acquired corporation has never
zation involving two U.S. shareholders ohization in which the foreign acquiredhad earnings and profits that would result
the foreign acquired corporation, one thagorporation is wholly owned (directly orin any shareholder having an all earnings
makes the taxable exchange election (b#directly) by one U.S. person. This lim-and profits amount.
cause its gain on the stock is less than it¢d application of the attribute reduction Commentators also requested an elec-
all earnings and profits amount) and on&egime eliminates the potentially unfairtion that would permit a domestic acquir-
that does not. In connection with thgesults that can arise when attributes afigg corporation to include in income the
electing shareholder’s taxable exchangduced in a transaction involving multi-all earnings and profits amounts on behalf
election, the 1991 proposed regulationgle exchanging shareholders. This alsef the foreign acquired corporation’s
required a proportionate reduction in cerreduces (although does not eliminate) themall shareholders. The final regulations
tain tax attributes of the foreign acquiredpotential for the duplication and importa-do not adopt this suggestion because of its
corporation. This reduction effectivelytion of losses that can arise in the absenegbstantial administrative difficulties.
allowed the electing shareholder to transf attribute reduction. The temporary regFor example, it is unlikely that a publicly
fer to the acquiring corporation the burulation is effective for one year from thetraded foreign corporation (or its domes-
den created by its decision not to includeffective date of the final regulations.  tic acquirer) could ascertain each small
in income its full all earnings gnd profits2 §1.367(b)-3(c): Exchanges of Stoci§hhareholder’s corre_ct hoIdir_19 period in
amount and, thereby, to effectively shift & Other U.S. Persons e stock of the foreign acquired corpora-
portion of this burden to the non-electing y tion, which would be necessary to prop-
shareholder (that has already paid U.S. Section 1.367(b)-3(c) of the 1991 proerly determine such a cumulative all earn-
tax on its full share of the foreign corporaposed regulations provided a special rulé@gs and profits amount inclusion.
tion’s earnings and profits). for U.S. persons that are not subject to the The final regulations also include a
Finally, a taxable exchange election i€1.367(b)-3(b) requirement to include imew de minimis exception, which applies
not required by the statute. Sectioincome the all earnings and profit¢o small shareholders whose stock in the
367(b) directs the Secretary to prescribamount (generally, shareholders owninfpreign acquired corporation has a fair
regulations that provide the necessary dess than 10 percent of the foreign aomarket value below $50,000 on the date
appropriate tax consequences that shoulgiired corporation, hereinafter smalbf the exchange. These shareholders are
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not required to include gain or a deemed Section 1.367(b)-4(b) of the 1991 profegulations, as well as an expanded re-
dividend under the section 367(b) regulaposed regulations provided an exceptiogtatement of the example provided in the

tions. to its general rule if an exchanging sharet998 regulations, illustrate the application
3. 8§1.367(b)-3(d): Carryover of Certainholder receives stock of a domestic corpaf these rules.
Attributes ration. This provision, which the 1991  Commentators also requested that the

Section 1.367(b)-3(d) of the 1991 propProposed regulations included in responsKks and Treasury clarify the carryover of
posed regulations clarified that a domestit9 a criticism of the 1977 regulations, wagarnings and profits and tax accounts in
acquiring corporation may succeed to forintended to provide relief in cases when gansactions where an exchanging share-
eign taxes paid or accrued by a foreign aglomestic acquiring corporation issues itgolder is not required to include a section
quired corporation that are eligible forown stock in exchange for CFC stock and248 amount, as well as the application of
credit under section 906. A domestic acsucceeds to the section 1248 amount allgection 902 to distributions by a foreign
quiring corporation may not succeed t&able to the transferor U.S. shareholdegcquiring corporation after such a section
any other foreign taxes paid or accrued because 8§1.367(b)—4(a) of the 1991 prae7(b) exchange. The IRS and Treasury
a foreign acquired corporation becausgosed regulations already limited the apyill address these issues in forthcoming
the earnings that carry over to a domestilication of §1.367(b)—4 to an acquisitionproposed regulations.
acquiring corporation (other than earning8y @ foreign corporation, such relief was
related to the taxes eligible for creditinnecessary. E. 81.367(b)-5: Distributions of Stock
under section 906) are not subject to dou- Moreover, the provision inadvertentlyDescribed in Section 355
ble taxation at the corporate level. Thiglid not require an inclusion of a section o
rule is consistent with the general policyl248 amount that may not be preservel 81.367(b)-5(b): Distribution by a Do-
of section 367(b) to permit the carryoveimmediately after the exchange. Thignestic Corporation
of corporate tax attributes only when apeould occur, for example, if a foreign ac- Section 1.367(b)-5(b) of the 1991 pro-
propriate. The final regulations retain thejuiring corporation uses the stock of itgosed regulations generally provided that
rules of §1.367(b)-3(d), and add an exanglomestic parent corporation to acquire the domestic corporation must recognize
ple that illustrates their application. stock or assets of a foreign target corporgain on a section 355 distribution of for-

tion from a section 1248 shareholder. Aceign stock to individuals. The final regu-
D. 81.367(b)-4: Acquisition of Foreign cordingly, the final regulations do notlations retain this general rule, consistent
Corporate Stock or Assets by a Foreign adopt the 1991 proposed regulations’ prowith the recently promulgated final regu-
Corporation in Certain Nonrecognition  vision regarding receipt of stock of a dolations under section 367(e) (governing a
Transactions mestic corporation in a transaction desection 355 distribution by a domestic

. ibed in 81.367(b)—4. corporation of foreign stock to foreign
Section 1.367(b)-4 of the 1991 pro-SCrI edin 3 () per§ons). 9 g

posed regulations addressed foreign-t@. 81.367(b)-4(d): Special Rule for Ap- c at ted that the final
foreign nonrecognition transactions. Irplying Section 1248 to Subsequent Ex- ommentators requeste at the fina
regulations clarify the proper method for

eneral, if the exchange in such a transachanges . L : )
g g g determining whether a distributee is an in-

g??h;efs;lé?gl: sccslﬁﬁtégncifsgrast?;ﬁggilgger The 1998 regulations reviS(_ad the ruIedividuaI. The same iSSL_le arises upder
its section 1248 shareholder statuso,f the 1991_pro_posed regylatlons regardsection 367(e), and the final regulaﬂons
§1.367(b)-4(b) required the exchangin g t.he application of section 367(b) ancdopt t_he approach of t_he §ect|on_367(e)
shareholder to currently include its secoection 1248 to exchanges th_at follow aegulations. Thu_s, .a.d|str|butee is pre-
tion 1248 amount in income as a deem .367(b)—4 exchange_ in which an exsumed to be an |.nd|y|du.al except to.the
dividend. The 1991 proposed regulationg anging sha_reholder is not rt_aql_ured textgr)t that the dllstr_lbutmg. corpora_‘uorj
generally did not require an income inclulnCIUde a section 1248 amount in mcome:grtlfles that the d|str|butqe is not an |qd|—
sion in circumstances when a sectioB€cause of Fhe limited scope of the 1998|.duall. However,. a publicly traded dis-
1248 shareholder retains its status. In tH _gula_ltlons, its ru_Ie only addressed thg apributing co_rporgnon may use a reason-
case of a lower-tier transaction (where th ication of section 367(b) and seqt|orable anaIyS|s.W|th respect to distributees
exchanging shareholder is a foreign co£248 following a stock transfer by ad|.recthat are not five percent shareholders of
poration), the section 1248 amount wa .S. shareholder: The final regulationgublicly tradgd ;tock to demonstrate_ th.e
not included as foreign personal holdin ncqrporate the prmuples_of the ;99_8 regnpmber of distributees that are not indi-
company income (FPHCI) under sectio lations and expand thglr appllcqtlon tuwduals: A.reasonable analysis mcIude_s a
954(c). This provision permitted deferralthe class of tran;actlons subject tdgtermmaﬂon of the af:tufs\l_number of dis-
of the section 1248 amount by preservin 1.367(b)—4, mcludmg asset transfers larmjlbutees tha_t are not |nd|y|duals or a rea-
such earnings and profits as earnings ansactions in which the exchangingonable statistical analysis of shareholder
shareholder is a foreign corporation. Theecords and other relevant information.

the forei tion that is th = . ) .
© foreign corporation “nat 1S e ex final regulations also address the interacSection 1.367(b)-2(k) (81.367(b)-2(l) of

hangi hareholder. The final la-
changing Snareno der © final regu ation of these rules with section 964(e), byhe 1991 proposed regulations) has also
tions retain these general rules. s .
providing the extent to which they applybeen amended to adopt the look-through
1. 81.367(b)-4(b): Recognition of In-to subsequent section 964(e) sales and grovisions provided in 81.367(e)-1(b)(2)

come changes. Two new examples in the findbr purposes of determining the identity
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of distributees when the domestic distribunder §1.367(b)-5(c)(2). However, basigvalidate the section 355 transaction.
uting corporation stock is held by a parteannot be increased above the fair mark&ommentators thus argued in favor of not

nership, trust or estate. value of the stock and also cannot be iradopting the taxable distribution election
2. 8§1.367(b)-5(c): Pro Rata Distributiortreased to the extent the increase dimiim the final regulations.
by a CFC ishes the postdistribution section 1248 The taxable distribution election is also

Section 1.367(b)-5(c) of the 1991 prc)_am(_)unt V\_/ith_ res_pect to such stoc_k. Thisot rquired by the statute. Sectipn
posed regulations provided that, when Rasis redistribution rul_e_also applles _W|tP867(b) directs the Secretary to prescribe
CEC distributes stock of a controlled Cor_regard to deemed dividend inclusionsegulations that provide the necessary or
poration on a pro rata basis in a sectioHnder 81.367(b)-5(c)(2). An example irappropriate tax consequences that should
355 transaction, a distributee must redudbe final regulations illustrates the appliaccompany the application of the Sub-
its post-distribution basis in either the dispation of these new rules. chapter C provisions to transactions in-

tributing or controlled corporation stock3. §1.367(b)-5(d): Non-Pro Rata Distri¥/0lving foreign corporations. Section

to the extent its section 1248 amount abution by Controlled Foreign Corporation367(b)(2) specifically provides that the

tributable to such corporation is reduced Section 1.367(b)-5(d) of the 1991 pro_section 367(b) regulations “shall include

as a result of the distribution. To the exposed regulations provided that, if a cedbut shall not be limited to) regulations

tent the reduction of the section 124@jistributes controlled corporation stockSaMd With the sale or exchange of stock

amount exceeds the stock basis, the disn a non-pro rata basis, each distribut or securities in a foreign corporation by a
QES. person. . . .” Accordingly, the sec-

tributee must include the difference in inmust include in income the amount of>"

come as a deemed dividend. The finalny reduction in its section 1248 amouny© 367(P) regulations may address the

regulations retain this general rule, subwith regard to either the distributing or.x. co"seduences of a non-pro rata distri

ject to the following refinements. controlled corporation. For this purposepu.tlon. to both participating and non-par-
. . : ficipating shareholders. In both cases, the
The final regulations add newthe 1991 proposed regulations treated Iminution in a shareholder’s potential
§1.367(0)-5(c)(3), which provides thashareholder of the distributing COTPOTaL ttion 1248 amount following a section
the basis adjustment provided irtion that does not exchange stock in th 55 transaction appropriately measures
§1.367(b)-2(€)(3)(ii) shall not apply if adistributing corporation for stock in thethe shareholder’s inclusion with regard to
deemed dividend is included in incomesontrolled corporation (non-participating section 355 transaction involving a dis-
pursuant to §1.367(b)-5(c). Undewshareholder) as a distributee. The 19 tributing corporation that is a controlled
§1.367(b)-2(e)(3)(ii), a shareholder’sproposed regulations provided that a no oreign corporation. Differing results de-
basis is increased by the amount of participating shareholder may make arr]Jending on Wheth.er a shareholder is a
deemed dividend inclusion. In the conelection (taxable distribution election), articipating shareholder or & non-partici-
text of a §1.367(b)-5(c) inclusion, theunder which the distributing and Con_patin pshargeholder can also be vieri/ved as
§1.367(b)-2(e)(3)(ii) basis increasdrolled corporations are not treated as COthifigial iven that the distinction is
would undermine the purpose of the seorations for purposes of gain (but no ften mérgely a function of alternative
tion 367(b) regulations, because the basigss) recognition by all persons affecte lanning stratedies
increase would correspondingly decreadsy the taxable status of the transactior, n i ?‘t of allgof ihe above considera-
the shareholder’s built-in gain, thereby reThe preamble to the 1991 proposed regu- o Qt]he final requlations do not adont
ducing the section 1248 amount that is inations invited comments as to whethe{he tz;\xable distribﬁtion clection. As a rg-

tended to be preserved after the transaihe benefits of the taxable distribution ult, all shareholders of a CFC that dis-

ion. election to non-participating shareholders . .
tion P pating ibutes stock on a non-pro rata basis must

Furthermore, some taxpayers Comare Outweighed by the pOtential adverSé

' include in income the amount of any re-
mented that the §1.367(b)-5(c)(2) basi§fects on the other shareholders. duction in their section 1248 amount with

reduction can lead to the creation of phan- In response, commentators uniforml)fespect to either the distributing or con-
tom gain; that is, it can leave a shareeriticized the taxable distribution election 4|jeq corporation.

holder with a cumulative amount of post-They argued that the election was in- .

distribution built-in gain in the stock of equitable because it enabled a non-partick: Final Regulation 81.367(b)-5(f):

the distributing and controlled corporapating shareholder (who may be a smaff*clusion of Deemed Dividend from
tions that exceeds its predistribution builtshareholder) to unilaterally and retroact PHCI

in gain. As a result, commentators retively invalidate the section 355 transac- Commentators noted that the 1991 pro-
guested that a reduction in the basis in ori®n for all parties involved. Commenta-posed regulations did not automatically
of the corporations give rise to a corretors also pointed out that the taxablexclude a 81.367(b)-5(c) or (d) deemed
sponding increase in the basis of the stoakistribution election could distort the eco-dividend inclusion by an exchanging for-
of the other corporation. In responsenomic incentives in cross-border restruceign corporate shareholder from FPHCI.
81.367(b)-5(c)(4) of the final regulationsturings by requiring participating share-Accordingly, the deemed dividend gener-
provides a basis redistribution rule, undenolders to consider identifying andally would be subpart F income and cur-
which the basis of the stock of the distribmaking contractual arrangements (whichently includible in income by a U.S.
uting or controlled corporation (as appliccould include monetary arrangements3hareholder of the exchanging foreign
able) is increased by the amount of the revith each non-participating shareholdecorporation. As in the case of a lower-tier
quired decrease in basis in the other stodk order to prevent them from electing tdoreign-to-foreign transaction described

February 7, 2000 472 2000-6 I.R.B.



in 81.367(b)-4, the potential applicatiorRemoved Provisions Section 1.367(b)-2 also issued under

of section 1248 can be preserved by ex- ] o ~ 26 U.S.C. 367(a) and (b).
cluding the deemed dividend from These regulations finalize substantially . .
FPHCI. Thus, the final regulations adopg!l ©f the 1991 proposed regulations. In Section 1.367(b)-3 also issued under

the suggestion and provide that &onnection with the finalization of these?6 U.S.C. 367(a) and (b). ***

§1.367(b)-5(c) or (d) deemed dividend®gulations, the 1977 regulations (other gection 1.367(b)-5 also issued under

inclusion by a foreign corporation is notthan_§_7-367(b)t_12) gln_d ttT]e ngggn 361(@6 U.S.C. 367(a) and (b).

i i i provisions contained in the regula- ) _

included in FPHCI under.secuon 954(c). fions are removed. Section 7.367(b)-12 Section 1.367(b)—6 also issued under

5. 1991 Proposed Regulation 81.367(0)-5(fl; retained to address distributions witt¢6 U-S-C. 367(a) and (b). * * *

Adjustments to Eamings and Profits respect to (or a disposition of) stock that par. 2. Section 1.367(a)-3 is amended
Section 1.367(b)-5(f) of the 1991 prowas subject to certain provisions of thgs follows:

posed regulations provided rules regardt977 regulations in effect prior to Febru-

ing the allocation of earnings and profitsary 23, 2000. 1. Paragraph (d)(Fxample 1lpara-

of a foreign transferor corporation in con- graph (ii), the third sentence, the refer-
nection with a section 355 distribution.SPecial Analyses ence “§7.367(b)-7(c)(1)()) of this chap-
After further consideration, the IRS and ter” is removed and “81.367(b)—4(b)" is

Treasury _ have ' not includedg, . "o, SSOITNES 0% S P dded in s place
81.367(b)—5(f) of the 1991 proposed re fory action as defined in Executive Order 2- Paragraph (d)(3fxample 11A
ulations in the final regulations. Forth-

coming broposed requlations will more-2866:  Therefore, a regulatory asses®aragraph (i), the second, third and
g prop g ment is not required. It also has been gdourth sentences are removed and a sen-

fully con_3|d¢r the qllocatlon 9f €amiNgs e rmined that section 553(b) of the Adlence is added in their place.
and profits in section 355 distributions

where either (or both) the distributing oministrative Procedure Act (5 U.S.C. 3. paragraph (e)(2), in the third, fourth,

controlled corporation is a foreign corpo-cfhapter 5) does not apply to these reguland fifth sentences, the parenthetical “(as
ration. tions, and because the notice of propose effect before February 23, 2000, see 26
rulemaking preceding the regulations wagFR part 1 revised as of April 1, 1999)” is
- issued prior to March 29, 1996, the Reguadded immediately after “§7.367(b)-7 of
F. §1.367(b)-6: Effective Date - y :
§ ( ) Iatory FIeX|b|I|ty Act (5 Uu.S.C. Chaptel’ 6) this Chapter” each p|ace it appears.

The final regulations apply to sectiondoes not apply. i i
g pply Pursuant to section 7805(f) of the 4. Paragraph (g)(2)(iv), the parentheti-

367(b) exchanges that occur on or afteéode the notice of proposed rulemakin al “(as in effect before February 23,
February 23, 2000. The preamble_ o therece,ding these regulations was submi 000, see 26 CFR part 1 revised as of
1991 proposed regulat|on_s solicite ed to the Chief Counsel for Advocacy oprriI 1, 1999)" is added immediately
comments on whether the final regulaz, . o1 B usiness Administration forditer “7-367(b)-2(b) of this chapter.”

tions should provide an election to apply . .
the regulations retroactively to ex-comment on the impact of the proposed The revisions read as follows:

regulations on small business.
changes that occur on or after August g §1.367(a)-3 Treatment of transfers of

26, 1991 (the date the 1991 proposegrafting Information stock or securities to foreign corpora-
regulations were published in thed- tions.

eral Registel). Given the length of time  The principal author of these regula—* xxx
that has elapsed since the issuance of ttiens is Mark Harris of the Office of Asso-

1991 proposed regulations, the IRS andiate Chief Counsel (International). (d)***
Treasury do not believe that such ahlowever, other personnel from the IRS . x
election would be appropriate. This deand Treasury Department participated in ®)
termination is consistent with the 1998heir development. Example 11A* * *
revision to §1.367(b)-2(d) of the 1991 oKk ok ok
proposed regulations, which deleted the _

proposed special retroactive effectivé‘doption of Amendments to the
date for the definition of the all earningsRegulations

and profits amount. A taxpayer may, . .
however, elect to apply the final regula- Accordingly, 26 CFR par.ts 1,7, andagreement is $50.
02 are amended as follows:

tions to section 367(b) exchanges tha Par. 3. Section 1.367(b)-0 is added to
occur (or occurred) before February 23pART 1—INCOME TAXES read as follows:

2000, if the due date for the taxpayer’s

timely filed Federal tax return (includ- Paragraph 1. The authority citation fo§1.367(b)-0 Table of contents.

ing extensions) for the taxable year ipart 1 is amended by revising the entry for

which the section 367(b) exchange o0c81.367(b)-2 and by adding entries in nu- This section lists the paragraphs con-
curs (or occurred) is after February 23merical order to read in part as follows: tained in 8§81.367(b)-0 through
2000. Authority: 26 U.S.C. 7805 * * * 1.367(b)-6.
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(i) Result * * * Assuming
§1.367(b)-4(b) does not apply, there is no
income inclusion under section 367(b),
and the amount of the gain recognition



81.367(b)-1 Other transfers. (3) Other applicable rules. () Rule.

(a) Scope. (4) Closing of taxable year. (il) Examples.
(b) General rules. (9) Stapled stock under section 269B.  (2) Receipt by exchanging shareholder of
(1) Rules. (h) Section 953(d) domestication elecpreferred or other stock in certain in-
(2) Example. tions. stances.
(c) Notice required. (1) Effect of election. () Rule.
(1) In general. (2) Post-election exchanges. (i) Examples.
(2) Persons subject to section 367(b) ndf) Section 1504(d) elections. (3) Certain recapitalizations.
tice. () Sections 985 through 989. (c) Exclusion of deemed dividend from
(3) Time and manner for filing notice. (1) Change in functional currency of aoreign personal holding company in-
(i) United States persons described igualified business unit. come.
§1.367(b)-1(c)(2). (i) Rule. (1) Rule.
(if) Foreign corporations described in(ii) Example. (2) Example.
81.367(b)-1(c)(2). (2) Previously taxed earnings and profits(d) Rules for subsequent exchanges.
(4) Information required. (i) Exchanging shareholder that is g1) |n general.
(5) Abbreviated notice provision. United States person. (2) Subsequent dispositions by a foreign
(6) Supplemental published guidance. (i) Exchanging shareholder that is a foracquiring corporation.

N ._eign corporation.
r§ul|.e:;67(b)—2 Definitions and special 3y o s (3) Examples. -

(k) Partnerships, trusts and estates. §1.367(b)-5 Distributions of stock de-

(a) Controlled foreign corporation. scribed in section 355.

81.367(b)-3 Repatriation of foreign cor-
porate assets in certain nonrecognitior{a) In general.
transactions. (1) Scope.

(b) Section 1248 shareholder.
(c) Section 1248 amount.

(;) Rule. I (2) Treatment of distributees as exchang-
(d) Eﬁamp es. L oo (z) SCOEe-  ctock 4 directly py A9 Shareholders.

(d) All earnings and profits amount. ( ).Exc ange of stock owned directly by ¢ b) Distribution by a domestic corpora-
(1) General rule. United States shareholder or by certai on

(2) Rules for determining earnings andoreign corporate shareholders. (1) General rule.

profits. (1) Scope.

(2) Section 367(e) transactions.

(3) Determining whether distributees are
individuals.

(4) Applicable cross-references.

(c) Pro rata distribution by a controlled

(i) Domestic rules generally applicable. (2) United States shareholder.

(ii) Certain adjustments to earnings ang@3) Income inclusion.

profits. () Inclusion of all earnings and profits
(ii)Effect of section 332 liquidating dis- amount.

tribution. (i) Examples. forei :

(3) Amount attributable to a block of (iii) Recognition of exchange gain or losgOr€!gn corporation.

stock. with respect to capital [reserved]. (1) chpe. o )
(i) Application of section 1248 principles. (4) [Reserved)]. (2) Adjustment to basis in stock and in-
(A) In general. (c) Exchange of stock owned by a Unite§OMe inclusion.. )
(1) Rule. States person that is not a United Statds) !nteraction with §1.367(b)-2(e)(3)(ii)-
(2) Example. shareholder. (4) Basis redlstrlbut!on._ _

(B) Foreign shareholders. (1) Scope. (d) Non-pro rata distribution by a con-
(i) Limitation on amounts attributable to(2) Requirement to recognize gain. trolled foreign corporation.

holding periods determined under sectio(8) Election to include all earnings andl) Scope.

1223. profits amount. (2) Treatment of certain shareholders as
(A) Rule. (4) De minimis exception. distributees.

(B) Example. (5) Examples. (3) Inclusion of excess section 1248
(iii)Exclusion of lower-tier earnings. (d) Carryover of certain foreign taxes. ~amount by exchanging shareholder.

(e) Treatment of deemed dividends. (1) Rule. (4) Interaction with §1.367(b)-2(e)(3)(ii).
(1) In general. (2) Example. (i) Limited application.

(2) Consequences of dividend character (i) Interaction with predistribution

51.367(b)—4 Acquisition of foreign cor-5 1 ount.
porate stock or assets by a foreign corpo(e) Definitions
ration in certain nonrecognition transac-

zation.
(3) Ordering rules.

(4) Examples. (1) Predistribution amount.

() Deemed asset transfer and closing &ons. (2) Postdistribution amount.

taxable year in certain section(a) Scope. (f) Exclusion of deemed dividend from
368(a)(1)(F) reorganizations. (b) Income inclusion. foreign personal holding company in-
(1) Scope. (1) Exchange that results in loss of statusome.

(2) Deemed asset transfer. as section 1248 shareholder. (g) Examples.
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§ 1.367(b)-6 Effective dates and coorditernal Revenue Code or the regulationsuccessor in interest) on or before the date
nation rules. thereunder. the section 367(b) notice is filed, so that
(a) Effective date (2) Example The following example appropriate corresponding adjustments
1] | ' illustrates the rules of this paragraph (b):can be made in accordance with the rules
Ezg Enxggnteltr)?] ‘ Example—(i) Facts DC, a domestic_corpora- of 81.367(b)-2(e).
p . o ) _tlon, owns 90 percent of P, a partnership. The re-_ (i) Foreign corporations described in
(b) Certain recapitalizations described imaining 10 percent of P is owned by a person unr 1.367(b)-1(c)(2) Each United Stat
§1.367(b)—4(b)(3). lated to DC. P owns all of the outstanding stock o% ) ( _)_ (C)( ) . ac nite a e?
C, a controlled foreign corporation. FC liquidate
(c) Use of reasonable method to compl? dperson listed in this paragraph (c)(3)(i)
with orior bublished quidance nto P. must file a section 367(b) notice with re-
(1) PrrJior el>3<chan esg ’ (i) Result FC’s liquidation is not a transaction gard to a foreign corporation described in
described in section 332. Nothing in the sectioparagra (o of this section. Such no-
(2) Future excha% és g paragraph (c)(2) of thi | Such
(d) Effect of remm?al (;f attribution rules 367(b) regulations, including §1.367(b)-2(k), pertice must be attached to a timely filed
Par. 4. Sections 1.367(b)-1 ahg\its FC's liquidation to qualify as a liquidation de-Federal tax return (including extensions)
1367 (.b)—.2 are revised tol read as folloWss_cribed in section 332. for the United States person’s taxable year
§'1 367(b)—1 Other transfers " (c) Notice Required-(1) In general in which income is realized in the section
(.a) Scope The re ulatio.ns romul- A notice under this paragraph (c) (sectioB67(b) exchange and, if the United States
P 9 P 367(b) notice) must be filed with regardoerson is required to file a Form 5471 (In-

gated under s_ectlon 367(b) (the sectlopo any person described in paragrapformation Return of U.S. Persons With
367(b) regulations) set forth rules regard- . ; . . .
. . . ; ¢)(2) of this section. A section 367(b)Respect To Certain Foreign Corpora-
ing the proper inclusions and adjustment

notice must be filed in the time and mantions), the section 367(b) notice must be
that must be made as a result of an ex- . . : .
: : . ner described in paragraph (c)(3) of thiattached to the Form 5471. The following
change described in section 367(b) (& SCSection and must include the informatiopersons are listed in this paragraph
tion 367(b) exchange). A section 367(b P paragrap

. . escribed in paragraph (c)(4) of this sed<)(3)(ii))—
exchange is any exchange described {ion. (A) United States shareholders (as de-

section 332, 351, 354, 355, 356 or 361, . . . . )

with respect to which the status of a for- (_2) Persons subj_ect to section 367(bjined in §_1.367(b)—3(b)(2_)) of foreign

eign corporation as a corporation is reler_1ot_|ce _The_ following persons are de-corpo_ratlon_s des_crlbed in paragraph
scribed in this paragraph (c)(2)— (c)(2)(i) of this section; and

?f(l:r:)tr:](;r Sdhe;ﬁr{)n;nrlggothrizeéﬁegs :grv;re"g:_ (i) A shareholder described in (B) Section 1248 shareholders of for-
. g . 81.367(b)-3(b)(1) that realizes income ireign corporations described in paragraph
mining the effect of the transaction on . . : . ) .
. : . a transaction described in 81.367(b)-3(ajr)(2)(iii) or (iv) of this section.
earnings and profits, basis of stock or se- .. . X
curities. basis of aséets or other relevant (ii) A shareholder that makes the elec- (4) Information required Except as
: ' tion described in §1.367(b)-3(c)(3); provided in paragraph (c)(5) of this sec-

tax _attrlbutes. NotW|thsta_nd|ng the pre- (iii) A shareholder described intion, a section 367(b) notice shall include
ceding sentence, a section 367(b) e>%
al

change does not include a transfer to th 1_.367_(b)—4(b)(1)(|)(A)1) or @) that re- _the_followmg information— _
extent the foreign corporation fails to b izes income in a transaction described in (|)_ A statement that the exchange is a
1.367(b)-4(a); and section 367(b) exchange;

treated as a corporation by reason of sec-. : . - o
. . (iv) A shareholder that realizes income (ii) A complete description of the ex-
tion 367(a)(1). See §1'367(a)_3(b)(2)(|qn( )a transaction described inchgir)lge' P P

for an illustration of the interaction of sec-, - .
tion 367(a) and (b). 81.367(b)-5(c) or 1.367(b)-5(d) and that (iii) A description of any stock, securi-

(b) General rules—(1) Rules The is either— _ ties or ot_her consideration transferred or
following general rules apply under the _(A_) A_sectlon 1248 shareholde_r of therec_elved in the exchange; _
section 367(b) regulations— distributing or controlled _corpo_ratlon; or (iv) A sta_tement that descr_lbes any
() A foreign corporation in a section (B) A foreign corporation with one or amount required, under the section 367(b)
. : more shareholders that are described negulations, to be taken into account as in-
367(b) exchange is considered to be a cor- . . . . :
poration and, as a result, all of the relate%aragraph (©)(2)(iv)(A) of th_|§ sect|o_n. come or loss or as an adjustment to b§3|s,
provisions (e.g., section 381) shall apply, 3) Tlme and manner for filing no_tlee _earnings and profits, or other tax attrib-
except 10 thé é;<tent provided in the seé-') United States persons described imtes as a r_esult of '_[he exch_ange;
tion 367(b) regulations: and 1.367(b)_—1(c)(_2) A United States per- (v)_ Any |nformat_|on that_ls or would b_e
(i) Nothing in the séction 367(b) regu_son _descnbed_ln paragr_aph (c)(2) of t_h|seqU|red to be furnished with a Federa_l in-
lations shall permit— section must fl!e a se_ct|on 367(b) noticeome tax r_eturn pursuant to regulations
(A) The nonrecognition of income tha,[attach_ed to a timely f|I_ed Federal tax reunder section 332, 351, 354, 355, 35_)6,
would otherwise be required to be reco turn (including ext_ensm_ns)_for the _per-361 or 368 (Whe_ther or not a Fed_eral in-
nized under another provision of the Ir?_sqn’s tf":lxable year in which income is reeome_tax retu_rn is required to be_flled), if
ternal Revenue Code or the regulationallzed in the section 367(b) exchange. Ieuch_ information has not_ _otherwse b_een
thereunder- or the case of a _share_holder that makes tpeovided b_y the person filing the section
(B) The r,ecognition of a loss or Oleduc_electlon described in 81.367(b)-3(c)(3)367(b) notice;
: . notification of such election must be sent (vi) Any information required to be
tion that would otherwise not be recog-

nized under another provision of the InEO the foreign acquired corporation (or itfurnished with respect to the exchange
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under sections 6038, 6038A, 6038Bgign corporation. eign corporations (CFCs). See section 1248(a). Be-
6038C or 6046, or the regulations under (c) Section 1248 amoust(1) Rule fcause FClis rf“zjt considered ﬁ Ur']“tegcszta_tes FéeFr(S:O”
those sections, if such information has ndthe termsection 1248 amountith re- o PurPoses of determining whether FC2 is a CFC,
. . . . . . FC1's section 1248 amount with respect to its FC2
ptherW|se b_een provided t_)y the person filspect to stock in a fore|gn_ corporationyoek is computed by reference to FC2's earnings
ing the section 367(b) notice; and means the net positive earnings and proénd profits that accumulated on or after January 1,
(vii) If applicable, a statement that theits (if any) that would have been attribut2001, the date FC2 became an actual CFC.
shareholder is making the election deable to such stock and includible in in- Example IIS_S)hFaCtS F%_l' a fori'grf‘ chrzpor?‘
scribed in §1.367(b)=3(c)(3). This statecome as a dividend under section 124" °Wns all of the outstanding stock of FC2, a for-
N . . ign corporation. DC is a domestic corporation that
ment must include— _ _ and the regulations thereunder if the stoGk',related to FC1, FC2, and their direct and indi-
(A) A copy of the information the were sold by the shareholder. In the casect owners. On January 1, 2001, DC purchases all
shareholder received from the foreign acef a transaction in which the shareholdeqf the outstanding stock of FC1.
quired corporation (or its successor in inis a foreign corporation (foreign share-. (")1;‘;3““ U”de'_t:]“s paragraph (C)F’CEJC’S Sicj
terest) establishing and substantiating theolder), the following additional rules"" amount with respect to its FC1 stock is
, . . computed by reference to FC1's and FC2's earnings
Shareho'qer s all earnings and profltsha_ll apply— _ and profits that accumulated on or after January 1,
amount with respect to the shareholder’s (i) The foreign shareholder shall bexooi, the first day DC held the stock of FC1. See
stock in the foreign acquired corporationgeemed to be a United States person fegction 1248(a). FC1's section 1248 amount with
and purposes of this paragraph (c), except thﬁicsg?m to its FC2 ztoc";,s Cor:“PUted by rlefegence 1o
(B) A representation that the sharethe foreign shareholder shall not be congfterSJZiLn;?)?slagooplrot'rtlz tﬁrastt i;i/u?gﬁtsese(gioor:
holder h_as notif_ied the foreigr_1 a_cquiredsidered a United_ States person for PUf4g shareholder (DC) indirectly held the stock of
corporation (or its successor in interestposes of determining whether the stockc2.
that the shareholder is making the electioowned by the foreign shareholder is stock Example 4(i) Facts DC, a domestic corpora-
described in §1.367(b)-3(c)(3). of a controlled foreign corporation, and tF"():ni d'rch“gZOW”S a”” 0(; ;he F’UtSta“d'”g_St"CkS(f:
(5) Abbreviated notice provisionin (i) The foreign shareholder’s holding, = 2" + controled foreign corporations.

. . . . . . has always owned all of the stock of FC1 and FC2.
the case of a foreign acqu_lred corporathperlod in the stock of_ the foreign corporapy, january 1, 2001, DC contributes all of the stock
that has never had earnings and profitson shall be determined by reference tef FC2 to FC1 in a nonrecognition exchange that
that would result in any shareholder havthe period that the foreign shareholder’does not require an income inclusion under the sec-
ing an all earnings and profits amount, aection 1248 shareholders held (directISPz iﬁgé;‘)bor_im(b) regulations. See §81.367(a)-8
shareholder making the election describear indirectly) an interest in the foreignan | 1.367(0)—4. . .

) . . . . . (i) Result Under this paragraph (c), DC'’s sec-
n §1-3_67(b)_3(9)(3) may satisfy the m-cqrpo_ratlon._ _Th|3 paragraph (€)(2)(ii) @Ption 1248 amount with respect to its FC1 stock is
formation requirements of paragrapiplies in addition to the section 1248 regucomputed by reference to all of FC1's and FC2's
(c)(4) of this section by filing a sectionlations’ incorporation of section 1223earnings and profits. See section 1248(c)(2). Be-
367(b) notice that includes— holding periods, as modified byﬁa:lds‘zd'_:cﬂ’ls Sec_t'zf) 12t|4*)3 Slf;arfetf;f'd?r (EC]Q Elcwzays
. - _ . . € Irectly or indirectly) all o € SIoCK O ,
(_|) A stateme_nt from the forelgn_a(_: 81.367(b)-4(d) (as apphca_ble). FC1's section 1248 amount with respect to its FC2
quired corporation (Qr its successor in in- (2) Examples The fol_lowmg examples gyock is computed by reference to all of FC2's earn-
terest) that the foreign acquired corporatlustrate the rules of this paragraph (c): ings and profits
tion has never had any earnings and Example i() Facts DC, a domestic corpora- () All earnings and profits amou#t

profits that would result in any share-tion, owns aII'of the outs_tandmg stock of FC1, a(l) General rule The termall earnings
holder having an all earnings and profit§on-- ed foreign corporation (CFC). FC1 owns all nd profits amountith respect to stock
g 9 P 3f the outstanding stock of FC2, a CFC. DC has aft p p

amount; and ways owned all of the stock of FC1, and FC1 has al @ foreign corporation means the net
(ii) The information described in para-ways owned all of the stock of FC2. positive earnings and profits (if any) de-
graphs (c)(4)(i) through (iii) of this sec- (i) Result Under this paragraph (c), DC's sectermined as provided under paragraph
tion. tion 1248 amount with respect to its FC1 stock {d)(2) of this section and attributable to
6) Supplemental published uidance °mPuted by reference to all of FC1's and FC2 ch stock as provided under paragraph
( p_p p . g_ “~“earnings and profits. See section 1248(c)(2). U . p _VI u p g p
The section 367(b) notice requirementsayse FC1's section 1248 shareholder (DC) alwayél)(3) of this section. The all earnings
may be updated or amended by revenueiirectly held all of the stock of FC2, FC1's sectionand profits amount shall be determined
procedure or other published guidance. 1248 amount with respect to its FC2 stock is compithout regard to the amount of gain that
§1.367(b)-2 Definitions and specialﬁ:ted by reference to all of FC2's earnings and profy 4 he realized on a sale or exchange

rules. _ _ Example 2-(i) Facts DC, a domestic corpora- of the stock of the fore|.g|f1 corporfatlon.
(a) Controlled forelgn corporatu_)n tion, owns 40 percent of the outstanding stock of (2) Rules for determining earnings and

The termcontrolled foreign corporation FC1, a foreign corporation. The other 60 percent gbrofits—(i) Domestic rules generally ap-

means a controlled foreign corporation aEC1 stock is owned (directly and indirectly) by for-plicable. For purposes of this paragraph

defined in section 957 (taking into ac-£ign persons th_at are unrelated to DC. _FCl owns E(IH)’ except as provided in sections
count section 953(0)) of the outstanding stock of FC2, a foreign corpora;

. tion. On January 1, 2001, DC purchases the remaiﬁ-lz(_k)(df) and (n)_(8), 964 and 986, the

(b) Section 1248 shareholderThe ing g0 percent of FC1 stock. earnings and profits of a foreign corpora-
termsection 1248 shareholder means any (i) Result Under this paragraph (c), DC's sec-tion for any taxable year shall be deter-
United States person that satisfies thén 1248 amount with respect to its FC1 stock isnined according to principles substan-

ownership requirements of sectiorfomp“te_d by reference to FC1's and FC2's earnin ally similar to those applicable to
1248(a)(2) or (C)(2) with respect to a for_and profits that accumulated on or after January fi ti
p 2001, the date FC1 and FC2 became controlled fog—c’meS IC corporations.
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(i) Certain adjustments to earningsillustrates the rules of this paragraphd)(3)(ii):
and profits Notwithstanding paragraph (d)(3)(i)(A): Example—(i) Facts (A) FC1 is a foreign corpo-
(d)(2)(i) of this section, for purposes of Example—(i) Facts On January 1, 2001, DC, aration. The outstanding stock of FC1 is directly

! . i i ned by the following unrelated persons: 20 per-
this paragraph (d), the earnings and rOfl_omestlc corporation, purchases 9 percent of tHgV : Pe
paragraph (d) 9 P outstanding stock of FC, a foreign corporation. Ofent by DP, a domestic partnership; 20 percent by

its of a foreign f:orporatlon for any taxabl%_anuary 1, 2002, DC purchases an additional 1 pdpC, a domestic corporation; 20 percent by FC, a for-
year shall not include the amounts Specient of FC stock. On January 1, 2003, DC exeign corporation that is directly and indirectly

fied in section 1248(d). In the case othanges its stock in FC in a section 367(b) exchang&vned by foreign persons; 20 percent by FP, a for-
amounts specified in section 1248(d)(4)n which DC is required to include the all earnings*'gn partnership that is equally owned by 2 partners,
the preceding sentence requires that tfqad profits amount in income. FC was not a corP!, a United States citizen, and FI, a nonresident

; ) trolled foreign corporation during the entire periog@lien; and 20 percent by a variety of minority share-
earnings and profits for any taxable Y€k held its FC stock. holders, none of whom owns, applying the owner-

be decreased by the net positive amount (i Result The all earnings and profits amountship rules of section 958, 10 percent or more of the

(if any) of earnings and profits attribut-with respect to DC's stock in FC is computed by refoutstanding stock of FC (the small shareholders).
able to activities described in sectiorgrence to 9 percent of FC's earnings and profits from (B) FC1 owns all of the outstanding stock of
1248(d)(4), and increased by the net rgdanuary 1, 2001, through December 31, 2001, a2, a foreign corporation that is not a controlled

duction (if : . d profits atlY reference to 10 percent of FC's earnings antpreign corporation subject to the rules of section
uction (if any) in earnings and profits a Profits from January 1, 2002, through January 1953(c). FC2 has net positive earnings and profits.

tributable to activities described in sectionggs. In a reorganization described in section
1248(d)(4). (B) Foreign shareholders In the case 368(a)(1)(B), DA, a domestic corporation, acquires

: o | Shareho ~ all of the stock of FC2 from FC1 in exchange f
(i) Effect of section 332 liquidating of a transaction in which the exchangm@A?m:meg Zttggk of FC2 from FC1 in exchange for

distribution The all earnings and profitsshareholder is a foreign corporation (for- (i) Result (A) Under section 1223(2), DA holds

amount with respect to stock of a corporaeign shareholder), the following addi-the stock of FC2 with a holding period that includes
tion that distributes all of its property in ational rules shall apply— the period that FC2 was held by FC1. As a result,

liquidation described in section 332 shall (1) The attribution principles of sec-he rules of this paragraph (d)(3)(ii) apply for pur-

be determined without regard to the aCk'ion 1248 shall apply without regard tc)poses of computing DA's all earnings and profits

) . . amount.
justments prescribed by section 312(ayhether the person directly owning the (B) In applying the attribution principles of sec-

and (b) resulting from the distribution ofstock is a United States person; and tion 1248, earnings and profits attributable to a sec-
such property in liquidation, except that (2) The foreign shareholder’s holdingtion 1223(2) holding period that refers to a period of

gain or loss realized by the corporation Oeriod in the stock of the foreign acquirediirect ownership of the stock of a foreign corpora-

the distribution shall be taken into aC'corporation shall be determined by refert_ion by a non-United States person are not included,

. . . . . except to the extent the stock of the foreign corpora-
count to the extent provided in sectiorence to the period that the foreign shareon was indirectly owned by United States share-
312(f)(1). See 81.367(b)-3(b)(3)(IBX- holder’s United States shareholders (aslders as defined in §1.367(b)-3(b)(2). Accord-
ample 3 defined in 81.367(b)-3(b)(2)) held (di-ingly, DAs all earnings and profits amount does not

(3) Amount attributable to a block of rectly or indirectly) an interest in the for-include the FC2 earnings and profits attributable to

Stock—(i) Application of section 1248 eign acquired corporation. This parafc’ FlI, and the small shareholders. DA’ all earn-

incipl A) | (1) Rul . . . - ings and profits amount does include the FC2 earn-
princip es—( ) In genera (1) Rule _graph (d)(3)(i)(B)R) applies in addition jngs and profits attributable to DP, DC, and DI. See
The all earnings and profits amount witho the section 1248 regulations’ incorpo$1.367(b)-2(k) for rules concerning the treatment of

respect to stock of a foreign corporation igation of section 1223 holding periods, agartnerships under the section 367(b) regulations.
determined according to the attributiormodified by paragraph (d)(3)(ii) of this (iil) Exclusion of lower-tier earnings
principles of section 1248 and the regulasection and §1.367(b)—4(d) (as applicah applying the attribution principles of
tions thereunder. The attribution principle). section 1248 and the regulations thereun-
ples of section 1248 shall apply without (ji) Limitation on amounts attributable der to determine the all earnings and prof-
regard to the requirements of section 124 holding periods determined under sedts amount with respect to stock of a for-
that are not relevant to the determinatiofion 1223—(A) Rule In applying the at- €ign corporation, the earnings and profits
of a shareholder’s pro rata portion ofribution principles of section 1248 andof subsidiaries of the foreign corporation
earnings and profits. Thus, for exampleshe regulations thereunder to determinghall not be taken into account notwith-
the all earnings and profits amount is dethe all earnings and profits amount wittstanding section 1248(c)(2).
termined without regard to whether thgespect to the stock of a foreign corpora- (€) Treatment of deemed dividerds
foreign corporation was a controlled fortjon, earnings and profits attributable to 41) In general In certain circumstances
eign corporation at any time during thesection 1223(2) holding period that rethese regulations provide that an exchang-
five years preceding the section 367(bjates to a period of direct ownership of thég shareholder shall include an amount
exchange in question, without regard t@tock of the foreign corporation by a nonin income as a deemed dividend. This
whether the shareholder owned a 10 peginited States person shall not be inParagraph provides rules for the treatment
cent or greater interest in the stock, angluded, except to the extent of earninggf the deemed dividend.
without regard to whether the earningand profits attributable to a period when (2) Consequences of dividend charac-
and profits of the foreign corporationthe stock of the foreign corporation waderization A deemed dividend described
were accumulated in post-1962 taxablgdirectly owned by United States shareln paragraph (e)(1) of this section shall be
years or while the corporation was a corholders (as defined in §1.367(b)-3(b)(2)){reated as a dividend for purposes of the
trolled foreign corporation. (B) Example The following example Internal Revenue Code. The deemed div-
(2) Example The following example jjlustrates the rules of this paragraptdend shall be considered as paid out of
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the earnings and profits with respect téransferred stock (under section 362).  poration is a foreign corporation.

which the amount of the deemed dividend (iii) Except as provided in paragraph (2) Deemed asset transfedn a reor-
was determined. Thus, for example, é&)(3)(i) of this section, the earnings andjanization described in paragraph (f)(1)
deemed dividend that is determined byprofits of the appropriate foreign corporaof this section, there is considered to
reference to the all earnings and profitdon shall be reduced by the deemed divexist—

amount or the section 1248 amount wildend amount before determining the con- (i) A transfer of assets by the foreign
never be considered as paid out of (amskequences of the recognition of gain itransferor corporation to the acquiring
therefore will never reduce) earnings andxcess of the deemed dividend amoumrporation in exchange for stock (or
profits specified in section 1248(d), be{for example, under section 356(a)(2) ostock and securities) of the acquiring cor-
cause such earnings and profits are egections 356(a)(1) and 1248). poration and the assumption by the ac-
cluded in computing the all earnings and (4) Examples The following exam- quiring corporation of the foreign trans-
profits amount (under paragraph (d)(2)(iiples illustrate the rules of this paragrapferor corporation’s liabilities;

of this section) and the section 1248e): (i) A distribution of such stock (or
amount (under section 1248(d) and para- Example 1 DC, a domestic corporation, ex-stock and securities) by the foreign trans-
graph (c)(1) of this section). If thechanges stockin FC, a foreign corporation, in a segaror corporation to its shareholders (or

N . . tion 367(b h in which DC includes the all .
deemed dividend is determined by refer- (b) exchange in whic neludes the aes(pareholders and security holders); and

) . earnings and profits amount in income as a deem -
ence to the earnings gnd proflts_ of_ a forgividend. Under paragraph (e)(2) of this section, a (iil) An exc_hange by the foreign trans-
eign corporation that is owned indirectlydeemed dividend is treated as a dividend for pufferor corporation’s shareholders (or share-
(i.e., through one or more tiers of intermepPoses of the Internal Revenue Code. As a result fifolders and security holders) of their
diate owners) by the person that is rébuzlggqg:znéir:;;’; SZ%'?:rjorz] tz;ecrrzzti't v?/i?h ’:‘;é‘tock (or stock and securities) for stock
ired to include the deemed dividend i} paic orelgn “ax . [for stock and securities) of the acquiring
_qwre the d d dividend shall b@pect to the deemed dividend that it receives fro ;
income, the deemed dividend shall bec, corporation.
considered as having been paid by such Example 2 DC, a domestic corporation, ex- (3) Other applicable rules For pur-
corporation to such person through the irghanges stock in FC1, a foreign corporation that isgoses of this paragraph (f), it is immater-
termediate owners, rather than directly tgontrolled foreign corporation, in a transaction injg) that the applicable foreign or domestic
h which DC is required to include the section 124£i1a treats th .. fi
suc person_. amount in income as a deemed dividend. A portio W _reas € acq“'“”g corporation as a
(3) Ordering rules In the case of an of the section 1248 amount is determined by refe€ONntinuation of the foreign transferor cor-
exchange of stock in which the exchangence to the earnings and profits of FC1 (the uppeporation.
ing shareholder is treated as receiving tr portion of the section 1248 amount), and the re- (4) Closing of taxable yearln a reor-
deemed dividend from a foreign corporag"a'r”e‘i‘;rreorfct:etos‘:;goe”aﬁ‘;s :Zgg”tr'sﬁfsetsfm;'gﬂanization described in paragraph (f)(1)
tion, the following ordering rules con- y ree g pro of this section, the taxable year of the for-
' - which is a wholly owned foreign subsidiary of FC1™ ! - ;
cerning the timing, tr_ea_ltment, and effectne lower-tier portion of the section 1248 amount)®ign transferor corporation shall end with
of such a deemed dividend shall applyunder paragraph (e)(2) of this section, DC computethe close of the date of the transfer and the
See also paragraph (j)(2) of this section. its deemed paid foreign tax credit as if the lower-tietaxable year of the acquiring corporation
() For purposes of the section 367(bzc’”i°n of the section 1248 amount were distributedy 5| end with the close of the date on
lati th . lized b s a dividend by FC2 to FC1, and as if such portion hich the t f s t bl Id
regulations, the gain realized by an ex; . ihe upper-tier portion of the section 1248/Nich the transferor’s taxable year wou
changing shareholder shall be determineghount were then distributed as a dividend by Fchave ended but for the occurrence of the
before increasing (as provided in parato DC. reorganization if—
graph (e)(3)(ii) of this section) the basis in Example 3 DC, a domestic corporation, ex- (i) The acquiring corporation is a do-
the stock of the foreign corporation by thé&hanges stock in FC, a foreign corporation that i gastic corporation; or
t of the d d dividend controlled foreign corporation, in a transaction in .. The forei t f ti
amount of the deemed dividend. which DC realizes gain of $100 (prior to the applica- (i) e foreign transferor corporation
(i) _Excep_t as prowded in paragra_p_hion of the section 367(b) regulations). In Connechas_effectlvely con_nected_ earnings and
(e)(3)(i) of this section, the deemed divition with the transaction, DC is required to includeprofits (as defined in section 884(d)) or
dend shall be considered to be receive#O in income as a deemed dividend under the segccumulated effectively connected earn-
immediately before the exchanging shardi©" 367(b) regulations. In addition to receivingjngs and profits (as defined in section
property permitted to be received under section 35,

holder’s receipt of consideration for its ;. . e recognition of gain, DC also receiVes§84(b)(2)(B)(ii)).
stock in the foreign corporation, and th@ash in the amount of $70. Under paragraph (e)3) (9) Stapled stock under section 269B
shareholder’s basis in the stock exef this section, the $40 deemed dividend increasdsOr rules treating a foreign corporation as
changed shall be increased by the amouR€'s basis in its FC stock before determining they domestic corporation if it and a domes-
of the deemed dividend. Such basis irfidin to be recognized under section 356. Thus, ige corporation are stapled entities, see
crease shall be taken into account befoﬁéglﬁ?g;j %t;o?hessei’d?;; Czrz;dvevﬁght(i)s rriigzggection 269B. The deemed conversion of
determining the gain otherwise recognized under section 356(3)(1)’_ a foreign corporation to a domestic corpo-
nized on the exchange (for example, (f) Deemed asset transfer and closingation under section 269B is treated as a
under section 356), the basis that the exf taxable year in certain sectionreorganization under section 368(a)(1)(F).
changing shareholder takes in the progeg(a)(1)(F) reorganizations-(1) (h) Section 953(d) domestication elec-
erty that it receives in the exchang&cope This paragraph applies to a reortions—(1) Effect of election A foreign
(under section 358(a)(1)), and the basiganization described in sectioncorporation that elects under section
that the transferee otherwise takes in thgsg(a)(1)(F) in which the transferor cor-953(d) to be treated as a domestic corpo-
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ration shall be treated for purposes of sefined in section 989(a)) (QBU) has a dif-has a diminished interest in such previ-
tion 367(b) as transferring, as of the firsterent functional currency determinedously taxed earnings and profits after the
day of the first taxable year for which theunder the rules of section 985(b) than iéxchange. The exchange gain or loss rec-
election is effective, all of its assets to aised prior to the transaction, then thegnized under this paragraph (j)(2)(i) will

domestic corporation in a reorganizatioBU shall be deemed to have automatincrease or decrease the exchanging
described in section 368(a)(1)(F)cally changed its functional currency im-shareholder’s adjusted basis in the stock
Notwithstanding paragraph (d) of thismediately prior to the transaction. Aof the foreign corporation for purposes of

section, for purposes of determining th€@BU that is deemed to change its funceomputing gain or loss realized with re-

consequences of the reorganization undéonal currency pursuant to this paragraphpect to the stock on the transaction. The
81.367(b)-3, the all earnings and profit§)) must make the adjustments describeelxchanging shareholder’s dollar basis
amount shall not be considered to includm §1.985-5. with respect to each account of previously
earnings and profits accumulated in tax- (i) Example The following example illustrates taxed income shall be increased or de-

able years beginning before January he rule of this paragraph ()(1): , creased by the exchange gain or loss rec-
1988 Example—(i) Facts DC, a domestic corpora- ognized

. tion, owns 100 percent of FC1, a foreign corpora=<’ . .
(2) Post-election exchanged=or pur- tjon, FC1 owns and operates a qualified business (i) Exchanging shareholder that is a

poses of applying section 367(b) to postinit (QBU) (B1) in France, whose functional cur-foreign corporation If an exchanging
election exchanges with respect to a corency is the euro. FC2, an unrelated foreign corpashareholder that is a foreign corporation is
poration that has made a valid electioffion. owns and operates a QBU (B2) in Francqeqjired to include in income either the
. whose functional currency is the dollar. FC2 ac- . .
unde_r section 953(d) to be treated_ as @ dQsies FC1's assets (including B1) in a reorganiza?" earnings and profits amount or the sec-
mestic corporation, such corporation shajlon described in section 368(a)(1)(C). As a part 0N 1248 amount under the provisions of
be treated as a domestic corporation as @ reorganization, B1 and B2 combine their opers81.367(b)—3 or 1.367(b)—4, then, immedi-
earnings and profits that were taken int8ons into one QBU. Applying the rules of sectionately prior to the exchange, the exchang-
account at the time of the section 953(0@85@* the functional currency of the combined opjg shareholder shall be treated as receiv-
. . rations of B1 and B2 is the euro. . L . .
election or which accrue after such elec- (i) Result FC2's acquisition of FC1's assets is a9 & distribution of previously taxed
tion, and shall be treated as a foreign COkection 367(b) exchange that is described in sectig@@rnings and profits from the appropriate
poration as to earnings and profits accisgi(a). Because the functional currency of the conforeign corporation that is attributable
mulated in taxable years beginning beforkined operations of B1 and B2 after the exchange {uinder the principles of section 1248) to
January 1, 1988. Thus, for example, if th'® €uro. B2 is deemed to have automaticallyha eychanged stock. If an exchanging
. . changed its functional currency to the euro immedi- . . . .
section 953(d) corporation subsequentlgtely brior to the section 367(b) exchange. B2 mushareholder that is a foreign corporation is
transfers its assets to a domestic cOrporgake the adjustments described in §1.985-5. a distributee in an exchange described in
tion (other than another section 953(d) (2) Previously taxed earnings and81.367(b)-5(c) or (d), then the exchang-
corporation) in a transaction described iprofits—(i) Exchanging shareholder thating shareholder shall be treated as receiv-
section 381(a), the rules of 8§1.367(b)-% a United States persoif an exchang- ing (immediately prior to the exchange) a
shall apply to such transaction to the exng shareholder that is a United State@istribution of previously taxed earnings
tent of the section 953(d) corporation’syerson is required to include in income eiand profits from the appropriate foreign
earnings and profits accumulated in taxher the all earnings and profits amount g¢orporation. Such distribution shall be
able years beginning before January lhe section 1248 amount under the provineasured by the extent to which the ex-
1988. sions of §1.367(b)-3 or 1.367(b)—4, theghanging shareholder’s direct or indirect
(i) Section 1504(d) elections\n elec- jmmediately prior to the exchange, and/nited States shareholders (as defined in
tion under section 1504(d), which permitsolely for the purpose of computing exsection 951(b)) have a diminished interest
certain foreign corporations to be treateghange gain or loss under section 986(c)} such previously taxed earnings and
as domestic corporations, is treated astBe exchanging shareholder shall berofits after the exchange.
transfer of property to a domestic corpotreated as receiving a distribution of pre- (3) Other rules See sections 985
ration and will generally constitute a reorviously taxed earnings and profits fromfhrough 989 for other currency rules that
ganization described in sectionthe appropriate foreign corporation that ignay apply in connection with a section
368(a)(1)(F). However, if an electionattributable (under the principles of sec367(b) exchange.
under section 1504(d) is made with retion 1248) to the exchanged stock. If an (k) Partnerships, trusts and estatels
spect to a foreign corporation from theaxchanging shareholder that is a Unite@Pplying the section 367(b) regulations,
first day of the foreign corporation’s exis-States person is a distributee in an extock of a corporation that is owned by a
tence, then the foreign corporation shathange described in §1.367(b)-5(c) oforeign partnership, trust or estate shall be
be treated as a domestic corporation, anfd), then immediately prior to the ex-considered as owned proportionately by
the section 367(b) regulations will notchange, and solely for the purpose dfs partners, owners, or beneficiaries
apply. computing exchange gain or loss unde¢nder the principles of §1.367(e)-1(b)(2).
() Sections 985 through 989(1) section 986(c), the exchanging shareStock owned by an entity that is disre-
Change in functional currency of a quali-holder shall be treated as receiving a digarded as an entity separate from its
fied business unit(i) Rule If, as aresult tribution of previously taxed earnings an®®wner under §301.7701-3 is owned di-
of a transaction described in sectiopyrofits from the appropriate foreign cor-rectly by the owner of such entity. In ap-

381(a), a qualified business unit (as dgyoration to the extent such shareholddtying 81.367(b)-5(b), the principles of

2000-6 I.R.B. 479 February 7, 2000



§1.367(e)-1(b)(2) shall also apply to gles illustrate the rules of paragrapl$31 the minority shareholder recognizes its gain of

domestic partnership, trust or estate.  (b)(3)(i) of this section: $2 in the stock of FC. Such gain is included in in-
Par. 5. Section 1.367(b)-3 is added to Example 1-() Facts DC, a domestic corpora- COMe by the minority shareholder as a dividend to
read as follows: tion, owns all of the outstanding stock of FC, a for_the extent provided in section 1248 if the minority

§1.367(b)-3 Repatriati  forei eign corporation. The stock of FC has a value ginareholder is a United States person that is de-
-367(b)— épatriation ot Toreign COr~¢ 55 ang DC has a basis of $30 in such stock. TRETPed in section 1248(a)(2). ~ Under

porate assets in certain nonrecognitiony| earnings and profits amount attributable to th&1-367(0)-2(d)(2)(iii), the $10 of gain recognized

transactions. FC stock owned by DC is $20, of which $15 is dePY FC increases its eamings and profits for purposes
(a) Scope This section applies to anscribed in section 1248(a) and the remaining $5 @f computing the all earnings and profits amount

isiti i i ot (for example, because it accumulated prior tg"d: @S a result, $8 of such increase (80 percent of
acquisition by a domestic corporation (théi%s(,). FC has?a basis of $50 in its assets. Ir?a liqoh10) is considered to be attributable to the FC stock

domestic acql_Jiring corpor_ation) of the 8S3ation described in section 332, FC distributes all ¢Wned by DC under §1.367(b)-2(d)(3)()(A)(1
sets of a foreign corporation (the foreigns property to DC, and the FC stock held by DC iPC'S all earnings and profits amount with respect to

acquired corporation) in a liquidation de-<canceled. its stock_in FCis $24_ (the $16 of initial all earnings
scribed in section 332 or an asset acquisi- (i) Result Under paragraph (b)(3)(i) of this sec-21d Profits amount with respect to the FC stock held
tion described in section 368(a)(1) tion, DC must include $20 in income as a deemefy DC Plus the $8 addition to such amount that re-

) dividend from FC. Under section 337(a) FC doe§UIts from FC_:’s rgcognition of gain on the distribu-
(b) Exchange of stock owned directly, recognize gain or loss in the assets that it distriion {0 the minority shareholder). Under paragraph

by a United States shareholder or by cefites to DC, and under section 334(b), DC takes &)(3)(0) of this section, DC must include the $24 all
tain foreign corporate shareholders(1) basis of $50 in such assets. Because the requifMings and profits amount in income as a deemed
Scope This paragraph (b) applies in thenents of section 902 are met, DC qualifies for Q'ng;:]gg”;_':(g' Facts DCL, a domesic corpo-
case of an exchanging shareholder that gggmgg ;3;3;?;?3; itf?eggie\fielts\?;l(t):qrgé?ect 0 th‘?ation, owns all of the outstanding stock of DC2, a
either— Example 2-(i) Facts DC, a domestic corpora- domestic corporation. DC1 also owns all of the out-

(i) A United States shareholder of th&jon, owns all of the outstanding stock of FC, a forStanding stock of FC, a foreign corporation. The
foreign acquired corporation; or eign corporation. The stock of FC has a value gitock of FC has a value of $100, and DC1 has a

(ii) A foreign corporation with respect $100, and DC has a basis of $30 in such stock. ngﬁjz 2‘; 231%6” S‘thc: ;tlog;n;gz 2?139:)5“?;;52”:‘%;3
to which there are one or more Unlteigesiggls%;ﬁgg E)rlogtts: ?sm;#Sn.t ?:tglzl;tsat:eb;c;i;hgyith respect to the FC stock owned by DC1 is $20.
States shareholders. $50 in its assets. In a liquidation described in sedl @ reorganization described in section

(2) United States shareholdeFor pur-  tion 332, FC distributes all of its property to DC, and?®8(2)(1)(D), DC2 acquires all of the assets of FC
poses of this section (and for purposes @fe FC stock held by DC is canceled. solely in exchange for DC2 stock. FC distributes the
the other section 367(b) regulation provi- (i) Result Under paragraph (b)(3)(i) of this sec-DC2 Stock to DC1, and the FC stock held by DC1 s
tion, DC must include $75 in income as a deemeg@nceled.

sions that specifically refer to this para_ " ; (i) Result DC1 must include $20 in income as a
graph (b)(2)), the ternunited States dividend from FC. Under section 337(a) FC does

not recognize gain or loss in the assets that it distrifl¢émed dividend from FC under paragraph (b)(3)()
shareholdermeans any shareholder deyes to DC, and under section 334(b), DC takes % this section. Under section 361, FC does not rec-
scribed in section 951(b) (without regardasis of $50 in such assets. Because the requi@Nize gain or loss in the assets that it transfers to
to whether the foreign Corporation is anents of section 902 are met, DC qualifies for DC2orin the DC2 stock that it distributes to DC1,

; ; eemed paid foreign tax credit with respect to th@nd under section 362(b) DC2 takes a basis in the
controlled forelgn corporatlon), and alS(geemed c?ividend tr?at it receives from FCI.) assets that it acquires from FC equal to the basis that

any shareholder described in section Example 3-(i) Facts DC, a domestic corpora- FC had therein. Under §1.367(b)-2(e)(3)(ii) and
953(c)(1)(A) (but only if the foreign cor- tion, owns 80 percent of the outstanding stock cfection 358(a)(1), DC1 takes a basis of $50 (its $30

poration is a controlled foreign corpora+c, a foreign corporation. DC has owned its 80 peRaSis in the stock of FC, plus the $20 that was
tion subject to the rules of section 953(c))ent interest in FC since FC was incorporated. THgeated as a deemed dividend to DC1) in the stock of

. ; C2 that it receives in exchange for the stock of FC.
3) Income inclusion=(i) Inclusion of "emaining 20 percent of the outstanding stock of Fe .
©) . : 0) is owned by a person unrelated to DC (the minoritynder 81.367(b)-2(e)(3)(iii) and section 312(a), the
all earnings and profits amountAn ex- shareholder). The stock of FC owned by DC has 2™Mings and profits of FC are reduced by the $20

changing shareholder shall include in iNgaiue of $80, and DC has a basis of $24 in sucfieemed dividend.

come as a deemed dividend the all earstock. The stock of FC owned by the minority EXample 5-(i) Facts DC1, a domestic corpo-

ings and profits amount with respect to itghareholder has a value of $20, and the minorigftion. owns all of the outstanding stock of DC2, a

i : : . ~shareholder has a basis of $18 in such stock. Fcfgmestic corporation. DC1 also owns all of the out-
stock in the foreign acquired corporation: $100. and FC hslanding stock of FC1, a foreign corporation. FCL

. only asset is land having a value of ’ )
For the consequences of the deemed diVj- .« ot $50 in the land. Gain on the land woul§Wns all of the outstanding stock of FC2, a foreign
dend, see 81.367(b)-2(e). Notwithstandrot generate earnings and profits qualifying undeforPoration. The all earnings and profits amount
ing §1.367(b)-2(e), however, a deemeskction 1248(d) for an exclusion from earnings an#ith respect to the FC2 stock owned by FC1 is $20.
dividend from the foreign acquired corpo-rofits for purposes of section 1248. FC has earﬁnwa ;e(gg"gga“on. desncr'fbtﬁd n tsecm.”
ration to an exchanging foreign Corporat@gs and profits of $20 (determined under the rule368(@)(1)(D), DC2 acquires all of the assets and lia-
of §1367(b)—2(d)(2)(l) and (“))’ $16 of which is at- bilities of FC2 in eXChange for DC2 stock. FC2 dis-

shareholder shall not qualify for the exy, apie 1o the stock owned by DC under the rulelfibutes the DC2 stock to FC1, and the FC2 stock

ception from foreign personal holdingof §1.367(b)-2(d)(3). FC subdivides the land andf€!d by FC1 is canceled. N
company income provided by sectiontistributes to the minority shareholder land with a_ (i) Result FC1 mustinclude $20 in income as a
954(c)(3)(A)(i), although it may qualify value of $20 and a basis of $10. As part of the sanfi¢emed dividend from FC2 under paragraph

for the look-through treatment provideotransaction, in a liquidation described in section 334P)(3)()) of this section. The deemed dividend is

. . : FC distributes the remainder of its land to DC, anif€ated as a dividend for purposes of the Internal
by section 904(d)(3) if the requirements, . £ siock held by DC and the minority shareXevenue Code as provided in §1.367(b)-2(e)(2);

of that section are met with respect to thgyiger is canceled. however, under paragraph (b)(3)(i) of this section
deemed dividend. (i) Result Under section 336, FC must recog-ne deemed dividend cannot qualify for the excep-

(i) Examples The following exam- nize the $10 of gain it realizes in the land it distription from foreign personal holding company income
utes to the minority shareholder, and under sectidifoVided by section 954(c)(3)(A)(i), even if the pro-
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visions of that section would otherwise have beenf this section. However, for purposes of deterdate of the section 367(b) exchange.
met in the case of an actual dividend. mining USP’s all earnings and profits amount, (5) Examples The following examples
_Example 6—(i) Facts DC1, a domest|c_ corpo- USP is not treated as owning the FC sf}ares held 'ﬂ¥ustrate the rules of this paragraph (c):
ration, owns 99 percent of USP, a domestic partneBC1. Under §1.367(b)-2(d)(3), USP’s all earn- E le 1(i) Facts DC1 ad i )
ship. The remaining 1 percent of USP is owned by imgs and profits amount is determined by reference xample (i) Facts » & COMESHC corpora

person unrelated to DC1. DC1 and USP each die the 9 percent of FC stock that it directly owns. tion, owns 5 percgnt of th? outstanding stock of FC’
rectly own 9 percent of the outstanding stock of FC (iii) Recoanition of exchande dain Ol’a foreign corporation that is not a controlled foreign
' g ge g corporation subject to the rule of section 953(c).

a foreign corporation that is not a controlled foreigrg g it respect to capitgReserved] Persons unrelated to DC1 own the remaining 95 per-

corporation subject to the rule of section 953(c). In . -
a reorganization described in section 368(a)(1)(C), (4) Reserved For further guidance cent of the outstanding stock of FC. DC1 has owned

DC2, a domestic corporation, acquires all of the a&0ONcerning section 367(b) exchanges ods 5 percerllt interest in FC since FC was incorpo-
sets and liabilities of FC in exchange for DC2 stockcurring before February 24, 2001, se@tec:. DCf1$slzt(c)J%k0|(;1 F_?hhasl;a basis of $40a000 ?tnd
FC distributes to its shareholders DC2 stock, and t&1.367(b)—3T(b)(4). avaiue o S € al earnings and protits

FC stock held by its shareholders is canceled. Exch f stock db amount with respect _to .DCl N St.OCk n FC '
(i) Result (A) DC1 and USP are United (c) Exchange of stock owned by &50,000. In a reorganization described in section

States persons that are exchanging shareholdersqm'ted States person that is not a Unitedss(a)(1)(C), DC2, a domestic corporation, acquires

a transaction described in paragraph (a) of thiStates shareholder(1) Scope This all of the assets and liabilities of FC in exchange for

section. As a result, DC1 and USP are subject paragraph (c) applies in the case of an eg—cz stock. FC distributes DC2 stock to its share-

; S . . . olders, and the FC stock held by its shareholders is
the rules of paragraph (b) of this section if the)changmg shareholder that is a Unite - nceled y

g:?;i;):az;shhzgi)té(; i;atfiz Ssr;i;ieohnoId:[fe?:aﬁszae?fgtates person not described in paragraphgji Alterate result 1 If DC1 does not make the
they do not qualify as United States shareholdergb)(l)(l) of this section (i.e., a United election described in paragraph (c)(3) of this section,

as defined in paragraph (b)(2) of this section, pcStates person that is not a United Statdiign the general rule of paragraph (c)(2) of this sec-

and USP are subject to the rules of paragraph (§hareholder of the foreign acquired COl’pd'—On applies and DC1 must recognize its $60,000

. ) : . K ain in the FC stock. Under section 358(a)(1), DC1
of this section. Paragraph (b)(2) of this section deration). Eas a $100,000 basis (its $40,000 basi(s )i(n )the FC

zgsssaha(-:;etﬁglr;:rn(ijt:gcﬁga;tssmsZzzteir;(r)]ltéesrlt(%)ir}iﬁﬁ? (2) Requirement to recognize gailn  stock, plus the $60,000 recognized gain) in the DC2
out regard to whether the foreign corporation is gxchangmg shareholder described istock that it receives in exchange for its FC stock.

controlled foreign corporation). A shareholder deParagraph (c)(1) of this section shall recBecause DCL is not a shareholder described in sec-
scribed in section 951(b) is a United States persadgnize realized gain (but not loss) with relion 1248(a)(2), section 1248 does not apply to

) . ) . T
that is considered to own, applying the rules ogpect to the stock of the foreign acquwede
section 958(a) and 958(b), 10 percent or more orporation ; . .
the total combined voting power of all classes o p . election under paragraph (c)(3) of this section, then

stock entitled to vote of a foreign corporation (3) Election to include all earnings andDC1 must include in income as a deemed dividend
Under section 958(b), the rules of section 318(aprofits amount In lieu of the treatment the $50,000 all earnings and profits amount with re-

as modified by section 958(b) and the regulationprescribed by paragraph (c)(2) of this segpect o its FC stock. Under §1.367(b)-2(€)(3) and

; . .. section 358(a)(1), DC1 has a $90,000 basis (its
thereunder, apply so that, in general, stock ownegon, an exchanging shareholder descnbﬁo 000 basi(s ?r(1 t)he FC stock, plus the $50,000 t(hat
directly or indirectly by a partnership is consid-; ' ’ !

in paragraph (c)(1) of this section may iNwas treated as a deemed dividend to DC1) in the

ered as owned proportionately by its partners, and

stock owned directly or indirectly by a partner isStead elect to include in income as &C2 stock that it receives in exchange for its FC

considered as owned by the partnership. Thusleemed dividend the all earnings angfock. Because DCI owns less than 10 percent of
under section 958(b), DC1 is treated as owning iterofits amount with respect to its stock irjhe voting stock of FC, DC1 does not qualify for a

; . . . deemed paid foreign tax credit under section 902.
proportionate share of FC stock held by USP, anthe foreign acquired corporation. For the Exam&e 2-() Fgacts The facts are the same as

USP is treated as owning all of the FC stock he'%onsequences of a deemed dividend, S@EExample 1 except that DC1's stock in FC has a

by DC1. . )
y(B) Accordingly, for purposes of determining§1'367(b)_2(e)' Such election may béir market value of $48,000 on the date DC1 re-
' ceives the DC2 stock.

whether DC1 is a United States shareholder undéna.de only if—_ _ . i Result B DCL's stock in EC has a fair
paragraph (b)(2) of this section, DC1 is considered (i) The foreign acquired corporation (or_ () Result Because DCL's stock | asata

. s . market value of less than $50,000 on the date of the
as owning 99 percent of the 9 percent of FC stocits successor in interest) has provided tr‘éFection 367(b) exchange, the de minimis exception

held by USP. Because DC1 also owns 9 percent %fxchanging shareholder information tgy paragraph (c)(4) of this section applies. As a re-

FC stock directly, DC1 is considered as ownin . . . . ) ; .
more than 10 percent of FC stock. DC1 is thus%l"bStarltlate the exchanging shareholderssit, DC1 is not subject to the gain or income inclu-

United States shareholder of FC under paragraghll €arnings and profits amount with resion requirements of this paragraph_(c). )
(b)(2) of this section and, as a result, is subject t8pect to its stock in the foreign acquired (d) Carryover of certain f-ore|gn
the rules of paragraph (b) of this section. Howcorporation; and taxes—(1) Rule Unused foreign tax
ever, for purposes of determining DC1's all earn- iy The exchanging shareholder comeredits allowable to the foreign acquired

ings and profits amount, DC1 is not treated as . . . . corporation under section 906 shall carr
owning the FC stock held by USP. Undelies with the section 367(b) notice re p Yy

§1.367(b)-2(d)(3), DC1's all earnings and profitsjuirement described in §1.367(b)-1(c)QVer to the domestic acquiring corpora-
amount is determined by reference to the 9 percefiicluding the specific rules containedon and _become alIQW?-bl_e under se_ct|on
of FC stock that it directly owns. therein Concerning the time and manne?o:l., SUbJeCt to the limitations preSCflbed

(C) For purposes of determining whether USR,, electing to apply the rules of this paraby the Internal Revenue Code (for exam-

is a United States shareholder under paragraph le. sections 383. 904 and 907). The do-
(b)(2) of this section, USP is considered as owningraph (©)3). bie, ' )

the 9 percent of FC stock held by DC1. Because (4) D& minimis exception This para- mestic acquiring corporatlon shall nOt

USP also owns 9 percent of FC stock directly, Usraph (c) shall not apply in the case of afucceed to any other foreign taxes paid or
is considered as owning more than 10 percent @ixchanging shareholder whose stock ificurred by the foreign acquired corpora-

FC stock. USP is thus a United States shareholdﬂ;ie foreign acquired corporation has a faﬁion.

of FC under paragraph (b)(2) of this section and 2) Example The following example
as a result, is subject to the rules of paragraph (market value of less than $50,000 on the ( ) P 9 P

characterize any of DC1’s gain as a dividend.
(i) Alternate result 2 If DC1 makes a valid
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illustrates the rules of this paragraph (d):graph (b)(1)(i)(A) of this section is a secthereunder, as well as section 367(a). If FP and FC1
Example—()) Facts DC, a domestic corporation tjon 1248 shareholder; or are colntrolled_foreign corpprations as to which DC
owns 100 percent of the outstanding stock of FC, a (2) Immediately after the exchange's a (dlrect or indirect) sectpn 1_248 shareholder im-
foreign corporation. FC has net positive eamingfhe foreian acauiri fi . Mmediately aftgr the reorganization, then the s_ectlon
and profits, none of which are attributable to DC's 9 quiring corporation (_Or' IN367(b) result is the same asEmample 2- that is,
FC stock under §1.367(b)-2(d)(3). FC has paid foth€ case of a reorganization described isaragraph (b)(1)(i) of this section does not apply to
eign taxes that are not eligible for credit under secsection 368(a)(1)(B), the foreign acquiredequire inclusion in income of the section 1248
tion 906. In a liquidation described in section 332¢orporation) is not a controlled foreignamounF' Under t_h_ese circumstances, the amount of
FC distributes all of its property to DC, and the FGoomration as to which the United Statel'® 93In recognition agreement would equal the
stock held by DC is canceled. . . amount of the gain realized on the indirect stock
(i) Result The liquidation of FC into DC is a P€rSON descr_'bed n- paragrf'ipl?ransfer. If FP or FC1 is not a controlled foreign cor-
section 367(b) exchange. Thus, DC is subject to tHd)(1)(I)(A) of this section is a sectionporation as to which DC is a (direct or indirect) sec-
section 367(b) regulations, and must file a sectiod248 shareholder. tion 1248 shareholder immediately after the ex-
367(b) notice pursuant to §1.367(b)-1(c). Pursuant (ji) Examples The following examples change. then the section 367(b) result is the same as
to the provisions of paragraph (d)(1) of this sectiony| ;strate the rules of this paragrapHn Example i that is, DC must include in income,
the foreign taxes paid by FC do not carryover to D ) as a deemed dividend from FC2, the section 1248
because FC's foreign taxes are not eligible for cred )(1) . ) ) amount ($20) attributable to the FC2 stock that DC
under section 906. tiorI\Ei(r?;t]?sleolv;rgngzﬁt:ct:;C;nlj i"; ;?::(':%; ?ggi’)fl’;ﬁ]'gexchanged. Under these circumstances, the amount
i i i ' of the gain recognition agreement would equal the
P(;’:U’. 6i ﬁeCtIF)n 1.367(b)-4is revised tﬁ’?e ownership rules of section 958), solely by for_amoun? of the ggain realiged on the indiregt stock
read as foflows. . eign persons. DC is a domestic corporation that igansfer, less the $20 section 1248 amount inclusion.
81.367(b)—4 Acquisition of forglgn cor-unrelated to FC1. DC owns all of the outstanding - gxample 4-(i) Facts DC1, a domestic corpo-
porate stock or assets by a foreign corpostock of FC2, a foreign corporation. Thus, undefation, owns all of the outstanding stock of DC2, a
ration in certain nonrecognition transac- §1.367(b)-2(a) and (b), DC is a section 1248 shargpmestic corporation. DC2 owns various assets in-
tions. holder with respect to FC2, and FC2 is a controlleg),ding all of the outstanding stock of FC2, a foreign

: . . foreign corporation. Under §1.367(b)-2(c)(1), th&orporation. The stock of FC2 has a value of $100
(@) Scope This section applies t0 ansection 1248 amount attributable to the stock of FC2nd DC2 has a basis of $30 in such stock. The sec-

acquisition by a foreign corporation (theneld by DC is $20. In a reorganization described ifjon 1248 amount attributable to the FC2 stock held
foreign acquiring corporation) of thesection 368(a)(1)(C), FC1 acquires all of the assefy, pc2 is $20. DC2 does not own any other stock
stock or assets of another foreign corporgfd assumes all of the liabilities of FC2 in exchangg, 4 foreign corporation. FC1 is a foreign corpora-
tion (the foreign acquired Corporation) infor FC1 voting stock. The FC1 voting stock "€-tion that is unrelated to DC1, DC2 and FC2. In are-

- . . ceived does not represent more than 50 percent gfyanization described in section 368(a)(1)(C), FC1
an exchange described in section 351 Org voting power or value of FCL's stock. FC2 diszcquires all of the assets and liabilities of DC2 in ex-

reorganization described in sectionributes the FCL stock to DC, and the FC2 stock helghange for FC1 voting stock that represents 20 per-

368(a)(1)(B), (C), (D), (E), (F) or (G). by bDCis canceled. ) cent of the outstanding voting stock of FC1. DC2
See §1.367(a)-3(b)(2) for additional rules (1) Result FC1 is not a controlled foreign cor- gistributes the FC1 stock to DC1, and the DC2 stock
that may apply. poration immediately after the exchange. As a rese|d by DC1 is canceled. DC1 properly files a gain

: . . sult, the exchange is described in paragraph (b)(l)@écognition agreement under §1.367(a)-8 to qualify
(b) Income inclusion If an exchange is of tis section. Under paragraph (b) of this sectiofor nonrecognition treatment under section 367(a)

described in paragraph (b)(1)(i), (2)(i) oDC must include in income, as a deemed dividenglith respect to DC2’s transfer of the FC2 stock to
(3) of this section, the exchanging shargtom FC2, the section 1248 amount ($20) attributrcy. See §1.367(a)-8(f)(2).

holder shall include in income as aable to the FC2_stock that DC exchanged. (i) Result Pursuant to paragraph (b)(1)(i)(A) of
deemed dividend the section 1248 amount Example 2—()) Facts The facts are the same astpjs section, DC2 is the exchanging shareholder that

; ; Example 1 except that the voting stock of FCL,js g section 1248 shareholder with respect to FC2
attributable to the stock that it exchangeswhich is received by FC2 in exchange for its asseige foreign acquired corporation. Immediately after

(1) EXCharlge that results in loss Of staand distributed by FC2 to DC, represents more thafie exchange, DC2 is not a section 1248 shareholder
tus as section 1248 shareholde(i) 50 percent of the voting power of FC1's stock undeith respect to FC1, the corporation whose stock is
Rule An exchange is described in thighe rules of section 957(a). _ _ ~ received in the exchange (because the DC2 stock is
paragraph (b)(1)(i) if— (i) Result Paragraph (b)(1)(i) of this section canceled). Thus, paragraph (b)(1)()(B) of this sec-

. does not apply to require inclusion in income of thejon, is satisfied and. as a result paragraph (b)(1)(i)
(A) Immediately before the exchangesection 1248 amount, because FC1 is a controligs this section applies to DC2’s section 361 ex-

the exchanging shareholder is— foreign corporation as to which DC is a section 1248nange of FC2 stock. Accordingly, under paragraph

(1) AUnited States person that is a seghareholder immediately after the exchange. (b) of this section, DC2 must include in income, as a
tion 1248 shareholder with respect to the Ex@mple 3-() Facts. The facts are the same asjeemed dividend from FC2, the section 1248
foreign acquired corporation; or in Example 1 except that FC2 receives and distribmount ($20) attributable to the FC2 stock that DC2

. . . utes voting stock of FP, a foreign corporation that i%xchanges. This result arises without regard to
(2) Aforeign corporation, and a Unitedin control (within the meaning of section 368(c)) ofwhether FC1 and FC2 are controlled foreign corpo-

States person is a section 1248 shareel, instead of receiving and distributing votingrations immediately after the exchange. For the tax
holder with respect to such foreign corpostock of FCL1. _ treatment of DC2's transfer of assets (other than
ration and with respect to the foreign ac- () Result For purposes of section 367(a), thestock) to FC1, see sections 367(a)(1) and (a)(3), and
quired corporation; and transfer is an indirect stock transfer subject to segpe regulations thereunder. Because the exchange is

) . - tion 367(a). See §1.367(a)-3(d)(1)(Iv). Accordyisg described in section 361(a) or (b), see section
(B) Either of the following conditions ingly, bc's exchange of FC2 stock for FP stockag7(a)(5) and any regulations thereunder. If any of

is satisfied— ' under section 354 will be taxable under sectiofhe assets transferred are intangible assets, see sec-
(1) Immediately after the exchange367(a) (and section 1248 will be applicable) if DGion 367(d) and the regulations thereunder.

the stock received in the exchange is n(fﬁg'rs dtgne:ée' '”vtvoit":] ga'g;eg%%“('g‘)’” Sagreemeﬂtn'gearc‘ (2) Receipt by exchanging shareholder

stocl§ ina corporat'lon that is a cqntrolIecg1.367(a)_3(b)(2), if DC enters into a gain recognipf preferre_d or other stock in cert_am in-

foreign corporation as to which thegon agreement, the exchange will be subject to thetances—(i) Rule An exchange is de-

United States person described in pararovisions of section 367(b) and the regulationscribed in this paragraph (b)(2)(i) if—
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(A) Immediately before the exchangegq gain recognition agreement in accordance witdeemed to be an exchange described in
the foreign acquired corporation and th&1:367(a)-8. Even though paragraph (b)(1)() ofhjs paragraph (b)(3) if the following con-

. e . his section does not apply to require inclusion in in-y... . g
foreign acquiring corporations are nofcome by DC of the section 1248 amount, DC mus(glmons are satisfied

members of the same affiliated groupeyertheless include the $20 section 1248 amount in (1) During the 24-month period imme-
(within the meaning of section 1504(a)income as a deemed dividend from FC2 under pargliately preceding or following the date of
but without regard to the exceptions sedraph (b)(2)(i) of this section. Thus, if DC entersthe recapitalization, the corporation that
forth in section 1504(b), and substitutingte @ gain recognition agreement, the amount is $3¢ndergoes the recapitalization (or a prede-

the words “more than 50” in place of tha ¢ $50 gain reaized less the $20 recognized undgp, ooy o o successor to, such corpora-
section 367(b)). If DC fails to enter into a gain

words “at least 80" in sections ecognition agreement, it must include in incomdion) also engages in a transaction that

1504(a)(2)(A) and (B)); under section 367(a)(1) the $50 of gain realized ($20vould be described in paragraph (b)(2)(i)
(B) Immediately after the exchange, &f which is treated as a dividend under sectionf this section but for paragraph

domestic corporation meets the ownert248). Section 367(b) does not apply in such case(p)(2)(i)(C) of this section, either as the

. . . Example 2—(i) Facts The facts are the same as, . . . :
ship threshold specified by section 902(a|)1 Example 1 except that DC owns all of the out- foreign acquired corporation or the for

or (b) such that it may qualify for aganging stock of FC1 immediately before the tran€€19N @cquiring corporation; and

deemed paid foreign tax credit if it re-action. (i) The exchange in the recapitaliza-
ceives a distribution from the foreign ac- (i) Result Both section 367(a) and sectiontion is described in paragraph (b)(2)(i)(C)
quiring corporation (directly or through367(P) apply to the transfer. Paragraph (b)(2)() b this section.

tiers); and this section does not apply to require inclusion of the (c) Exclusion of deemed dividend from

. section 1248 amount. Under paragraph (b)(2)(i)(A ’ . .
(C) The exchanging shareholder reas is section, the transaction is outside the scope Bpr€ign personal holding company in-

ceives preferred stock (other than preparagraph (b)(2)(i) of this section because FC1 ar@gome—(1) Rule In the event the section

ferred stock that is fully participating with FC2 are, immediately before the transaction, ment248 amount is included in income as a
respect to dividends, redemptions anBers of the same affiliated group (within the meangeemed dividend by a foreign corporation
corporate growth) in consideration fop9 Of such paragraph). Thus, if DC enters into g, paragraph (b) of this section, such

.gain recognition agreement in accordance with o .
common stock or preferred stock that i§; 367(a)-8, the amount of such agreement is gs8€€med dividend shall not be included as

fully participating with respect to divi- As in Example 1if DC fails to enter into a gain foreign personal holding company in-
dends, redemptions and corporate growtlgcognition agreement, it must include in incomecome under section 954(c).

or, in the discretion of the Commissionef>0. $20 of which will be treated as a dividend (2) Example The following example
or the Commissioner’s delegate (an(ﬂnder section 1248. illustrates the rule of this paragraph (c):

. Example 3—(i) Facts FC1 is a foreign corpora- ) ; ’
without regard to whether the stock eXgon pc is a domestic corporation that is unrelated Example—() Facts FC1 is a foreign corpora-

changed is common stock or preferreéb FC1. DC owns all of the outstanding stock oﬂ?n that is ;’.W”ecl" dlr?ctly ?nd glsdérectlyl (Iapglylfng

stock), receives stock that entitles it t&-C2, a foreign corporation. The section 124§.e ownership Tu es.’ or sec 'On. ), SO e‘y y or?
i i amount attributable to the stock of FC2 held by p&'9n persons. DC is a domestic corporation that is

participate (through dividends, redemp? Unrelated to FC1. DC owns all of the outstanding

. . . is $20. In a reorganization described in section : )
tion payments or otherwise) dlsprop0r368(a)(l)(8)y FC1 acquires all of the stock of FC2 stock of FC2, a foreign corporation. FC2 owns all

tionately in the earnings generated by pagychange for FC1 voting stock that constitutes 1§f the outstanding stock of FC3, a foreign corpora-

ticular assets of the foreign acquiregercent of the voting stock of FC1 for purposes of2": Under §1.367(b)-2(c)(1), the section 1248
tion or foreign acquiring corpora-section 902(a). The FC1 voting stock received bamount attributable to the stock of FC3 held by FC2
c_orpora g q g P ) ’ . T . e $20. In a reorganization described in section
tion. DC in the exchange carries voting rights in FC1, b )
. . by agreement of the parties the shares entitle th 68(a)(1)(B), FC1 acquires from FC2 all of the
(i) Examples The following exam- y &g P stock of FC3 in exchange for FC1 voting stock. The

. . holder to dividends, amounts to be paid on redemp- ) )
ples illustrate the rules of this paragraphon, and amounts to be paid on liquidation, that ar%C:L voting stock received by FC2 does not repre-

(b)(Z)Z to be determined by reference to the earnings grelnt m?fCTant50kpercent of the voting power or
Example (i) Facts FC1 is a foreign corpora- value of FC2 as of the date of such event, and th\eﬁi ueo S stock.

tion. DC is a domestic corporation that is unrelatedre affected by the earnings or value of FC1 only if (")_ Re_sult ZCl |Is n(;t a cEntrolles forelgnucocri-
to FC1. DC owns all of the outstanding stock ofFFC1 becomes insolvent or has insufficient capita‘?oratlon rl]mtr)nel 'aﬁhy a tert.t eFeé;: angﬁ. | 3 er
FC2, a foreign corporation, and FC2 has no outsurplus to pay dividends. paragraph (b)(1) of this section, must Include in

standing preferred stock. The value of FC2 is $100 (i) Result Under §1.367(a)-3(b)(1), DC will /S0 & stdggg‘e‘itﬂg"‘t’e;d o F‘F:g';hte secton
and DC has a basis of $50 in the stock of FC2ot be subject to tax under section 367(a)(1) if it ety ee:(cr?:ngéd ')I'r?e (Ijelé;ez gividind isstrc:;tedZs

Under 81.367(b)-2(c)(1), the section 1248 amounegrs into a gain recognition agreement with respect ;.
attributable to the stock of FC2 held by DC is $20to the transfer of FC2 stock to FC1. Undef dividend for purposes of the Internal Revenue
In a reorganization described in sectiong1.367(a)-3(b)(2), the exchange will be subject tg°0¢ S Provided in §1.367(b)-2(€)(2), however,
368(a)(1)(B), FC1 acquires all of the stock of FC2he provisions of section 367(b) and the regulationf%nd(.ar this paragraph.(c) the deem.Ed dividend is not
and, in exchange, DC receives FC1 voting preferrethereunder to the extent that it is not subject to tax 19" personal holding company income to FC2.
stock that constitutes 10 percent of the voting stodknder section 367(a)(1). Furthermore, even if DC (d) Rules for subsequent exchanges
of FC1 for purposes of section 902(a). Immediatelwould not otherwise be required to recognize in{1) In general If income is not required
after the exchange, FC1 and FC2 are controlled focome under this section, the Commissioner or thigp be included under paragraph (b) of
Poldor o FC1 and FC2, 50 eragraph (B0 of it DG e the 830 secuon 1545 amount 1S Section in a section 367 (b) exchange
, a include the section amount in in- . . - .
section does not require inclusion in income of theome as a deemed dividend from FC2 under pardescnbed in paragraph (@) of this section

section 1248 amount. graph (b)(2)(i) of this section. ?non-inclusion exchange) then, for pur-
(i) Result Pursuant to §1.367(a)-3(b)(2). the (3) Certain recapitalizations An ex- Poses of applying section 367(b) or

transfer is subject to both section 367(a) and secticghange pursuant to a recapitalizati0|4248 to subsequent exchanges, the de-

367(b). Under §1.367(a)-3(b)(1), DC will not be

subject to tax under section 367(a)(1) if it enters int&rmder section 368(a)(1)(E) shall béermination of the earnings and profits
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attributable to an exchanging shareto DC1'’s stock in FC1. DC2, a domestic corporathe determination of the earnings and profits at-
holder’s stock received in the non_indu_tion, owns all of the outstanding stock of FC2, aributable to DC1’s stock in FC2 will include a
. . foreign corporation. DC2 has owned all of thecomputation that refers to 40 percent of the post-
S_Ion exchange shall include a Comp_Utas'tock of FC2 since FC2's formation. FC2 has $4@eorganization earnings and profits of FC2, and
tion that refers to the exchangingy earnings and profits, all of which is eligible forthat refers to 100 percent of the pre-reorganization
shareholder’s pro rata interest in thenclusion in the section 1248 amount attributablearnings and profits of FC1. The earnings and
earnings and profits of the foreign acto DC2's stock in FC2. DC1 and DC2 are unreprofits attributable to DC1's stock in FC2 will not
quiring corporation (and, in the case of %agg?.)(l;]( a) reocrganizaftion (Ijlesfcrri]bed ink s?ct(i:oincludle agybof tge2 $4Q of earl]rnings and_ profitshac—
. . a)(1)(B), DC1 transfers all of the stock of FClcumulated by FC2 prior to the transaction. Those
StOCk_ transfer, the forelgn acquwed Corfo FC2 in exchange for 40 percent of FC2 stockearnings and profits are attributable to DC2 under
poration) that accumulate after the nonpc1 enters into a five-year gain recognition agreesection 1248.
inclusion exchange, as well as its prénent under the provisions of §§1.367(a)-3(b) and Example 3—(i) Facts DC1, a domestic corpo-
rata interest in the earnings and profit$.367(a)—8 with respect to its transfer of FC1 stockation, owns all of the outstanding stock of FC1, a
of the foreign acquired corporation that® '(:0)2 £ (A e or of FCL to FC2 1 foreign iorﬁforggo”'f'zc.l owns all of the OUtCStar?d'
. . ii) Result (A) DC1's transfer of FC1 to FC2 is ing stock of FC3, a foreign corporation. DC1 has
accumulated before the non-inclusion 1< ineq'in paragraph (b)(1)(). (2)(). or (3owned all of the stock of FC1 since FC1's forma-
exchange. See also sectiony s section. As a result, DC1 is not required tdion, and FC1 has owned all of the stock of FC3
1248(c)(2)(D)(ii). The earnings andinclude in income the section 1248 amount attribsince FC3's formation. FC3 has $20 of earnings
profits attributable to the stock receiveditable to its FC1 stock and the rules of paragrapind profits, all of which is eligible for inclusion in
by an exchanging shareholder in théd)(ll), of this §ect;%n (:Er;ply. ‘zl'hgs, forg)urposes ofhe Iie‘ctio(r; 124(;3 _amr(])unt atiributéa\bsle to DC1's
. . . applying section 367(b) or 1248 to subsequent exstock in FC1 and in the section 1248 amount at-
non-inclusion _exchange s.hall not In-changes of FC2 stock, the determination of thé&ibutable to FC1's stock in FC3. Such earnings
clude any earnings and profits of the fOréarnings and profits attributable to DC1's stock irand profits are similarly eligible for inclusion as a
eign acquiring corporation that accumugc2 will include a computation that refers to 40dividend attributable to FC1's stock in FC3 under
lated before the non-inclusion exchang@_ercent of the post-reorganization earnings ansection 964(e). DC2, a domestic corporation,
In the case of a non-inclusion eXChang@'OﬁtS of FC1 and FC2, and that refers to 100 pewwns all of the outstanding stock of FC2, a foreign
in which the exchanging shareholder is &ent of the $20 of pre-reorganization earnings ancorporation. DC2 has owned all of the stock of
. . . profits of FC1. The earnings and profits attribut+C2 since FC2's formation. FC2 has $40 of earn-
foreign corporation, this paragraphape to bc1's stock in FC2 will not include any ofings and profits, all of which is eligible for inclu-
(d)(1) shall also apply for purposes Othe $40 of earnings and profits accumulated bgion in the section 1248 amount attributable to
determining the earnings and profits atFC2 prior to the transaction. Those earnings andC2'’s stock in FC2. DC1 and DC2 are unrelated.
tributable to the exchanging foreign corPprofits are attributable to DC2 under sgction 1248n a reorganization described in section
poration’s shareholders, as well as fOll;lowever, paragraph (d)(1) oi this se_ctlon does ncﬁGB(a)(_l)(B), FC1 transfers all of the stock of FC3
o . apply for purposes of applying section 367(b) oto FC2 in exchange for 40 percent of FC2 stock.
purposes of determining the €arningge4(e) to subsequent exchanges of FC1 stock by (i) Result (A) FC1's transfer of FC3 to FC2 is
and profits attributable to the exchangrc2. For these purposes, the determination of thet described in paragraph (b)(1)(i), (2)(i), or (3)
ing foreign Corporation when applyingearnings and profits attributable to FC2's stock irof this section. As a result, FC1 is not required to
section 964(e) to Subsequent sales or exC1 is made und_er the principles of ‘section 124Bclude in_income the section 1248 amount attrib-
changes of the stock of the foreign aCa_md, as a result, includes a computation that refewsable to its FC3 stock and the rules of paragraph
. . to the $20 of earnings and profits attributable tgd)(1) of this section apply. Thus, for purposes of
quiring corporation. FC2's section 1223(2) holding period in the FClapplying section 367(b) or 1248 to subsequent ex-
(2) Subsequent dispositions by a forstock. changes of FC1 stock, the determination of the
eign acquiring corporation In the case (B) In the event FC2 exchanges FCL1 stock in aarnings and profits attributable to DC1’s stock in
of an exchange by a foreign acquirin ransaction that‘is subject tq section 367(b) oFC1 will include a computati‘on ihat refers to 40
corporation that is subject to Sectio%m(e), a proportionate reduction must be made fmercent of the post-reorganization earnings and
he $20 of earnings and profits that was previouslgrofits of FC2 and FC3, and that refers to 100 per-
367(b) or 964(e) and that follows a NONzibyted under paragraph (d)(1) of this section toent of the $20 of pre-reorganization earnings and
inclusion exchange (as defined in parasci’s stock in FC2. Thus, for example, if FC2profits of FC3. The earnings and profits attribut-
graph (d)(]_) of this section), the rules ofells 50 percent of its FC1 stock (at a time wheable to FC1's stock in FC2 will not include any of
paragraph (d)(l) of this section shall nothere have been no other reductions that affect thke $40 of earnings and profits accumulated by
tt§_20 of FC1 earnings and profits), paragraph (d)(2yC2 prior to the transaction. Those earnings and
. of this section requires DC1 to proportionately reprofits are attributable to DC2 under section 1248.
sequent exchange, proportionate reduggce the $20 of earnings and profits that was prdor purposes of applying section 367(b) or 964(e)
tions shall be made to the earnings angbusly attributed to its FC2 stock (to $10). Thisto subsequent exchanges of FC2 stock, the deter-
profits that accumulated before the nonreduction occurs without regard to whether FC2nination of the earnings and profits attributable to
inclusion exchange and that were attnbr_ecognizels gair(])on its salehof ]!:Cl stock.h FC;l’s stock in FC2 will il];]Clrl].Ide a computation that
. Example 2—(i) Facts The facts are the samerefers to 40 percent of the post-reorganization
u_ted under paragraph (d)(l) of this Secés inExample 1 except that in a reorganizationearnings and profits of FC2 and FC3, and that
tion. Such reductions shall be mad@escribed in section 368(a)(1)(C), FC1 transfersefers to 100 percent of the $20 of pre-reorganiza-
without regard to whether gain is recogall of its assets to FC2 in exchange for 40 percetion earnings and profits of FC3. The earnings and
nized on the subsequent sale or exchangxé_FCZ stock. FC1 then distributes the stock oprofits attributable to FC1's interest in FC2 do not
(3) Examples The following exam- FC2 to DC1, and the FC1 stock held by DC1 isnclude any of the $40 of earnings and profits ac-
. . . . canceled. None of FC1's assets include stock. cumulated by FC2 prior to the transaction. How-
ples illustrate the rules of this section: i Result FC2" isition of FC1 is not d h (d)(1) of thi tion d ;
Example 1(j) Facts DCL, a domestic corpo- (_u) gsu s acquisi ion o) _ is no e_- ever, paragraph (d)(1) o | is sec_lon 0es no
ration, owns all of the outstanding stock of FC1, ascrlped in paragraph (b)(l_)(l), (2)(|),‘or 3) Qf thisapply for purposes of applying section 367(b) or
foreign corporation. DC1 has owned all of thesectlon. As a result, DC1 is not required to includ®64(e) to subsequent exchanges of FC3 stock by
. s ) income the section 1248 amount attributable t&C2. For these purposes, the determination of the
stock OT FCL since F_Cls formatl_on._ FC_l _has $2| s FC1 stock and the rules of paragraph (d)(1) afarnings and profits attributable to FC2’s stock in
of earnings and profits, all of which is eligible forthis section apply. Thus, for purposes of applying-C3 is made under the principles of section 1248

inclusion in the section 1248 amount attrIbUtablesection 367(b) or 1248 to subsequent exchangeand, as a result, includes a computation that refers

apply. However, as a result of such a su
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to the $20 of earnings and profits attributable t¢he extent gain is recognized under sec- (4) Basis redistribution If a distributee

FC2's section 1223(2) holding period in the FCjon 367(e)(1) and the regulations therereduces the basis in the stock of the dis-
Sto(cé()' In the event FC2 exchanges FC3 stock in gnder. N o tribL_Jting or conj[rolled corporation (or has
transaction that is subject to section 367(b) or (3) Determining whether distributeesan inclusion with respect to such stock)
964(e), a proportionate reduction must be made @re individuals All distributees in a dis- under paragraph (c)(2) of this section, the
the $20 of earnings and profits that was previouslfribution described in paragraph (b)(1) oflistributee shall increase its basis in the
attributed under paragraph (d)(1) of this section tgnjs section are presumed to be individustock of the other corporation by the

DC1's stock in FC1 (for purposes of subsequeny, However, the shareholder identificaamount of the basis decrease (or deemed

ﬁ%pl'fga;'tiﬂffiﬁeﬁg‘;”(fffgf}rggif;‘?fafuﬁsgqajeﬁ’@on principles of §1.367(e)-1(d) (includ-dividend inclusion) required by paragraph
application of section 367(b) or 964(e)). Thus, foing the reporting procedures in(c)(2) of this section. However, the dis-
example, if FC2 sells 50 percent of its FC3 stocig1.367(e)—1(d)(2) and (3)) shall apply fotributee’s basis in such stock shall not be
(at a time when there have been no other redumerposes of rebutting this presumption. increased above the fair market value of
Tt'g)n Spt:gg?;fss(g?;zoﬂ ?gigigcfg:'?egqsuﬁgg Brcol' (4) Applicable cross-referencesFor such stock and shall not be increased to
and FC1 1o proportionately reduce the $20 of earfUl€S With respect to a distributee that is the extent the increase diminishes the dis-
ings and profits that was previously attributed t@artnership, trust or estate, segibutee’s postdistribution amount with re-
their FC1 and FC2 stock, respectively (to $10)81.367(b)—2(k). For additional rules re-spect to such corporation.
These reductions occur without regard to whethggting to a distribution of stock of a for-  (d) Non-pro rata distribution by a con-
FC2 recognizes gain on its sale of FC3 stock. ign corporation by a domestic corporatrolled foreign corporation—(1) Scope
Par. 7. Sections 1.367(b)-5 an_(ﬁon, see section 1248(f) and theThis paragraph (d) applies to a distribu-
1.367(b)—6 are "’?dd?d t(.) read as fOIIOWs'regulc";ltions thereunder. For additionalion described in section 355 in which the
§1'.367(.b)_5 _D|str|but|ons of stock de'rules relating to a distribution described irdistributing corporation is a controlled
scribed in section 355. . . section 355 by a domestic corporation to Boreign corporation and in which the
(a)_ln generai—(1) Scope Th's_ sepuo_n foreign distributee, see section 367(e)(19tock of the controlled corporation is not
provujes r_ules rglatlng toa dlstr|.but|onand the regulations thereunder. distributed pro rata to each of the distrib-
Qescnbed n sec.tlon 355 and to which sec- (c) Pro rata distribution by a con- uting corporation’s shareholders.
tion .367(b) applles._ F_or Purposes of thl?‘rolled foreign corporation—(1) Scope (2) Treatment of certain shareholders
;ectlon, the termsllstrlt_)utlng corpora- ;¢ paragraph (c) applies to a distribuas distributees For purposes of the sec-
tion, controlled corporathmanddlstrlbg- tion described in section 355 in which the&ion 367(b) regulations, all persons own-
tfaehave the same meaning as used in s istributing corporation is a controlleding stock of the distributing corporation
tion 355 and the regula}tlons thereunder. foreign corporation and in which theimmediately after a transaction described
@) .Treatment of distributees as €Xstock of the controlled corporation is disin paragraph (d)(1) of this section shall be
changlng shareholders For purposes O.f tributed pro rata to each of the distributingreated as distributees of such stock. For
the se(_:'uon 367(b) r.egulatlon_s, all .d'smbborporation’s shareholders. other applicable rules, see paragraph
utees in a transaction de§cr|beq N para- (2) Adjustment to basis in stock and in{a)(2) of this section.
graph (b), (c), or (d) qf this section Sha”come inclusion If the distributee’s post-  (3) Inclusion of excess section 1248
be tr.eat(.ad as exc_hanglng ;hareholders tI'blé}gtribution amount (as defined in paraamount by exchanging shareholdelf
realize income in a section 367(b) ex'graph (e)(2) of this section) with respecthe distributee’s postdistribution amount
change._ o . to the distributing or controlled corpora-(as defined in paragraph (e)(2) of this sec-
(_b) Distribution by a domestlt_: COTPO" 451 is less than the distributee’s predistrition) with respect to the distributing or
rgtlon—(l) Gen.eral ru_le In a cﬁstrlbu—. bution amount (as defined in paragraphkontrolled corporation is less than the dis-
t|qn d(_ascnbed n septlon_ 355, if the d.'s'(e)(l) of this section) with respect to sucltributee’s predistribution amount (as de-
trlbutmg corporation is a domesuccorporation, then the distributee’s basis ifined in paragraph (e)(1) of this section)
gorppratlon Qnd the conFroIIed Corporag, o stock immediately after the distribuwith respect to such corporation, then the
Flon 's a foreign corporation, the fO”OW'tion (determined under the normal princidistributee shall include in income as a
|ng.general rulles_shall apply— . ples of section 358) shall be reduced bgleemed dividend the amount of the differ-
(i) If the distributee is a (?orporatlon,the amount of the difference. Howeverence. For purposes of this paragraph
then.the controlled corporz_athn shall b(%he distributee’s basis in such stock shaf{ll)(3), if a distributee owns no stock in
cor?.S|dered 0 .be a corpqratlor!, anq not be reduced below zero, and to the exhe distributing or controlled corporation
(i) 1f the distributee is an |nd|V|dg§I, tent the foregoing reduction would havemmediately after the distribution, the dis-
then, splely for Purposes of d(.ater.mlnlln educed basis below zero, the distributetgibutee’s postdistribution amount with re-
the gam.recognlzed by the dlsmbUt.m%hall instead include such amount in inspect to such corporation shall be zero.
corporation, the controlled corporation

shall not be considered to be a Corpor%ome as a deemed dividend from such (4) Interaction with 81.367(b)-2(e)(3)&H

tion, and the distributing corporation shal orporation. (i) Limited application The basis increase
t . . (3) Interaction with 81.367(b)—2(e)(3)(ii) provided in §1.367(b)-2(e)(3)(ii) shall apply
recognize any gain (but not loss) reahzeq,he basis increase provided irto a deemed dividend that is included in in-
on the d'St.”bu“on' . 81.367(b)-2(e)(3)(ii) shall not apply to acome pursuant to paragraph (d)(3) of this sec-
(2) Section 367(e) transacthnsThe. deemed dividend that is included in incomé&on only to the extent that such basis increase
rules of paragraph (b)(.l ) of.th|.s sectio ursuant to paragraph (c)(2) of this section.does not increase the distributee’s basis above
shall not apply to a foreign distributee t
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the fair market value of such stock and does Example 3—(i) Facts USS, a domestic corpo- postdistribution amount is $60 less than its predis-
not diminish the distributee’s postdistributiorfation’ owns 40 percent of the outstanding stock dfibution amount. Accordingly, under paragraph
amount with respect to such corporation. ED, a controlled forelgn_ corporation (CFC). USS(C)(_Z) gf t_h|s section, USS is required to re(_juce its

s ! . A . as owned the stock since FD was incorporatethasis in its FC stock from $40 to $0 and include

(i) Interaction with predistribution ang Fp has always been a CFC. USS has a ba$20 in income as a deemed dividend from FC.
amount For purposes of this paragraplaf $80 in its FD stock, which has a fair marketUnder paragraph (c)(3) of this section, the basis
(d), the distributee’s predistributionvalue of $200. FD owns 100 percent of the outincrease provided in §81.367(b)-2(e)(3)(ii) does
amount (as defined in paragraph (e)(l) Gtanding stock of FC, a foreign corpgration. FDnot apply with regard to the $20 deemeq dividgnd.
this section) shall be determined Withouﬂas owned the stock since FC was incorporatetlinder the rules of paragraph (c)(4) of this section,

L. . either FD nor FC own stock in any other corpoUSS increases its basis in FD by the amount by
regard to any basis increase permittegion. Fp has earnings and profits of $0 and a faiwhich it decreased its basis in FC, as well as by the
under paragraph (d)(4)(i) of this section. market value of $250 (not considering its owneramount of its deemed dividend inclusion ($40 +

(e) Definitions_(]_) Predistribution ship of FC). FC has earnings and profits of $300$40 + $20 = $100).
amount For purposes of this section, théone of which is described in section 1248(_d),‘and Ex‘ample 2—(i) Facts USS1 and USS2, do-
predistribution amount with respect to E?falr mark_et vaiue of $_250. In a pro r_atai distribumestic cprporatlons, each own 50 percer_ﬂ of the

L e ion described in section 355, FD distributes tmutstanding stock of FD, a controlled foreign cor-
distributing or controlled corporation is theyss stock in FC worth $100; thereafter, USS's Flporation (CFC). USS1 and USS2 have owned
distributee’s section 1248 amount (as detock is worth $100 as well. their FD stock since it was incorporated, and FD
fined in §1_367(b)_2(c)(1)) Computed im- (i) Result—(A) FD’s distribution is a transac- has always been a CFC. USS1 and USS2 each
mediately before the distribution (and aftefion described in paragraph tc)(l) gf this sectionhave a basis of $500 in their FD stock, anq the fair
any section 368(a)(1)(D) transfer Con_Under patagraph.(c)_(Z) _of this sectlon,_USS mugharket value of each block of FD sto_ck is $750.

. \ L . compare its predistribution amounts with respedED owns 100 percent of the outstanding stock of
nected with the section 355 distribution)y, £p and FC to its respective postdistributiorFC, a foreign corporation. FD owned the stock
but only to the extent that such amount ismounts. Under paragraph (e)(1) of this sectiorsince FC was incorporated. Neither FD nor FC
attributable to the distributing corporationUSS’s predistribution amount with respect to FDown stock in any other corporation. FD has earn-
and any corporations controlled by it im-©r FC is its section ;24}8 a_mount computed immengs and profits_ of $0 gnd a fair market value of
mediately before the distribution (the dis_:ilately before the d|_str|but_|on, but only to the ex-$750 (nqt conS|der|ng_ its ownership of FC)._ FC_:

L. ent such amount is attributable to FD or FChas earnings and profits of $500, none of which is
tributing group) or the controlled corporanger §1.367(b)-2(c)(1), USS's section 1248&lescribed in section 1248(d), and a fair market
tion and any corporations controlled by iamount computed immediately before the distribuvalue of $750. In a non-pro rata distribution de-
immediately before the distribution (thetion is $120, all of which is attributable to FC.scribed in section 355, FD distributes all of the
controlled group), as the case may bé"hus, _Uzg’s p(;gdistribdqtionb amount with rgshpecstoct of FC to USS2 in exchange for USS2's FD

S to FD is $0, and its predistribution amount with restock.

under the prInCIpleS of §§1'1248_1(d)(3)$|oect to FC is $120. These amounts are computed (ii) Result—(A) FD’s distribution is a transac-
1.1248-2 and 1.1248-3. However, th@s follows: If USS had sold its FD stock immedi-tion described in paragraph (d)(1) of this section.
predistribution amount with regard to theately before the transaction, it would have recogdnder paragraph (d)(2) of this section, USS1 is
distributing group shall be computed with-nized $120 of gain ($200 fair market value & $8@onsidered a distributee of FD stock. Under para-
out taking into account the distributee’é)ajis)d- A(Ijl of ;he gain would have (tj)etTln tfre;\ted agraph (d)(Sg of thisdsectign, USS1 and USSthust

s . ividend under section 1248, and all of the se@wompare their predistribution amounts with re-
predlstrlbutlon amount with respect to th(%on 1248 amount would have been attributable tepect to FD and FC stock to their respective post-
controlled group. FC (based on USS's pro rata share of FC’s earmlistribution amounts. Under paragraph (e)(1) of

(2) Postdistribution amount For pur- ings and profits (40 percent x $300)). this section, USS1’s predistribution amount with
poses of this section, the postdistribution (B) Under paragraph (e)(2) of this sectionrespect to FD or FC is USS1's section 1248
amount with respect to a distributing oUSS’s postdistribution amount with respect to FDamount computed immediately before the distribu-
controlled corporation is the distributee’®" FC is its section 1248 amount with respect ttion, but only to the extent such amount is attribut-

. . .“such corporation, computed immediately after thable to FD or FC. USS2's predistribution amount
section 1248 amount (as defined iRjsyibution (but without regard to paragraph (c) ofs determined in the same manner. Under
§1.367(b)—2(c)(1)) with respect to suchnis section). Under §1.367(b)-2(c)(1), USS's§1.367(b)-2(c)(1), USS1 and USS2 each have a
stock, computed immediately after thesection 1248 amounts computed immediately aftezection 1248 amount computed immediately be-
distribution (but without regard to para_the distribution V\_/ith respect to FD and FC are $6@ore the distribution of $250, all of which is attrib-
graph (c) or (d) of this section (whicheve nSdS’SBO, respec_tlve!y. These amounts, which aneatabie t_o FC. Thus, USSl and USS2 each have a
; . R ; s postdistribution amounts, are computed asredistribution amount with respect to FD of $0,
is applicable)). The postdistributionsgiows: under the normal principles of sectionand each have a predistribution amount with re-
amount under this paragraph (e)(2) shadiss, uss allocates its $80 predistribution basis iepect to FC of $250. These amounts are computed
be computed before taking into accounD between FD and FC according to the stocks follows: If either USS1 or USS2 had sold its
the effect (if any) of any inclusion underplocks’ relative values, yielding a $_40 bas_is inFD stock immediat(_ely before the transaction, it
section 356(a) or (b) each block. If USS sold its FD stock immediatelywould have recognized $250 of gain ($750 fair

\ ’ . after the distribution, none of the resulting gairmarket value & $500 basis). All of the gain would

(f) Exclusion of deemed dividend fromyqid be treated as a dividend under section 124Bave been treated as a dividend under section
foreign personal holding company incameif USS sold its FC stock immediately after the dis1248, and all of the section 1248 amount would
In the event an amount is included in intribution, it would have a $60 gain ($100 fair mar-have been attributable to FC (based on USS1'’s and
come as a deemed dividend by a foreidf?t value & $40 basis), all of which would beUSS2’s pro rata shares of FC’s earnings and prof-
corporation under paragraph (c) or (d) Otfeated as a dividend under section 1248. its (50 percent x $500)).

. . N (C) The basis adjustment and income inclusion (B) Under paragraph (d)(3) of this section, a
this section, such deemed dividend Shallljles of paragraph (c)(2) of this section apply tdistributee that owns no stock in the distributing or
not be included as foreign personal holdinghe extent of any difference between USS's postontrolled corporation immediately after the distri-
company income under section 954(0). distribution and predistribution amounts. In thebution has a postdistribution amount with regard

(g) Examples The following exam- case of FD, there is no difference between the twip that stock of zero. Accordingly, USS2 has a
amounts and, as a result, no adjustment or inconpestdistribution amount of $0 with respect to FD

ples illustrate the rules of this section: inclusion is required. In the case of FC, USS'sand USS1 has a postdistribution amount of $0 with
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respect to FC. Under paragraph (e)(2) of this sec- (ji) In the case of an exchanging share§§7.367(b)—9 and 7.367(b)—10(h) of this
tion, USS1’s postdistribution amount with respecho|der that is a foreign corporation, thehapter, as in effect prior to February
fo FD is its section 1248 amount with respect 19,10+t js made on the section 367(b) n@3, 2000 (see 26 CFR part 1 revised as
such corporation, computed immediately after the oL . . . .
distribution (but without regard to paragraph (d) oiC€ that is filed by each of its shareholdef April 1, 1999), attributed earnings
this section). USS2’s postdistribution amountrs listed in 81.367(b)-1(c)(3)(ii); and  and profits to the stock of a foreign cor-
with respect to FC is determined in the same man- (jii) The electing taxpayer provides no-poration in connection with an exchange
ner. Under §1.367(b)-2(c)(1), USS1's sectiojce of the election to all corporations (odescribed in section 351, 354, 355, or
1248 amount computed immediately after the disg o o\, ccessors in interest) whose ear856 before February 23, 2000, the for-
tribution with respect to FD is $0 and USS2’s sec: . . . .

tion 1248 amount computed immediately after théNdS and profits are affected by the eleceign corporation shall continue to be
distribution with respect to FC is $250. Thesdion on or before the date the sectiosubject to the rules of §7.367(b)-12 of
amounts, which are USS1's and USS2's postdistrB67(b) notice is filed. this chapter in the event of any subse-
bution amounts, are computed as follows: After () Certain recapitalizations describedquent exchanges and distributions with
l':gcﬂinf'ﬁéoaféaﬂ?z”kc’,lvjvtl,os”;ﬁﬁfitgzvknsfaplghﬁn §;.36_7(b)_—4(b)(3) In the case of a re- respect to such stock, notwithstanding
USSL sold its FD stock immediately after the disCapitalization described in the fact that such subsequent exchange
tribution, none of the resulting $250 gain ($75081.367(b)—4(b)(3) that occurred prior toor distribution occurs on or after the ef-
fair market value & $500 basis) would be treated a}uly 20, 1998, the exchanging shareholdéective date described in paragraph (a)
a dividend under section 1248. If USS2 sold itghg)| include the section 1248 amount oof this section.

FC stock immediately after the distribution, |t-LtS tax return for the taxable year that in-

ould have a $250 gain ($750 fair market value a . . _ —
\gSOUO bas\i/s), all of Wﬁiclh \fvould beltreated a\é audi\mUdeS the exchange described i§51.367(b)-7 through 1.367(b)-9

idend under section 1248. §1.367(b)-4(b)(3)()) (and not in the taxLReémoved]
(C) The income inclusion rule of paragraphable year of the recapitalization), except p4, g sections 1.367(b)-7 through

(d)(3) of this section applies to the extent of an¥hat no inclusion is required if both the re
difference between USS1's and USS2'’s postdistri- d 1'367(b)_9 are removed.

bution and predistribution amounts. In the case O_(%apitalization and the_ exchange de_scribed Par. 9. Section 1.381(b)-1, paragraph
USS2, there is no difference between the twdl §1.367(0)-4(b)(3)(i) occurred prior to(a)(l), the second sentence is amended by
amounts with respect to either FD or FC and, asduly 20, 1998. removing the reference “7.367(b)-1(e)”
result, no income inclusion is required. In the case (c) Use of reasonable method to Coménd adding “1.367(b)—2(f)" in its place.

of USS1, there is no difference between the tW?ﬂy with prior published guidanee(l)
amounts with respect to its FD stock. Howeve

USS1's postdistribution amount with respect to F:f’rior exchanges The taxpayer may usePART 7—TEMPORARY INCOME TAX
is $250 less than its predistribution amount. Ac@ reasonable method to comply with th&@EGULATIONS UNDER THE TAX
cordingly, under paragraph (d)(3) of this sectionfollowing prior published guidance to REFORM ACT OF 1976

USSL1 is required to include $250 in income as ghe extent such guidance relates to sec- ) o

deemed dividend. Under §1.367(b)-2(e)(2), thgion 367(h): Notice 8871 (1988-2 C.B. Par. 10. The authority citation for part

$250 deemed dividend is considered as havin§74)_ Notice 89-30 (1989-1 C.B 670)'7 is amended by removing the entries for
been paid by FC to FD, and by FD to USS1, imme- ! . T ) §7.367(b)—1 7.367(b)—2 7.367(b)—3

diately prior to the distribution. This deemed divi-and Notice 89-79 (1989-2 C.B. 392 367(b)—4 ’7 367(b)-5 ’7 367(b)—6,

dend i USS1’s basis in FD ($500 + $250(see 8601.601(d)(2) of this chapter)!
end increases USSL's basis in FD (8500 + $250¢ (e)(2) P 367(b)—7. 7.367(b)—8. 7.367(b)_9.

$750). This rule applies to section 367(b) ex-
81.367(b)-6 Effective dates and coordichanges that occur (or occurred) beforé-367(0)-10, 7'3_67(b)_11’ .and
nation rules. February 23, 2000, or, if a taxpaye|7-367(b)_l3? and continues to read in part

(a) Effective date-(1) In general makes the election described in paredS follows:
Sections 1.367(b)-1 through 1.367(b)-Sgraph (a)(2) of this section, for section Authority: 26 U.S.C. 780
and this section, apply to section 367(b367(b) exchanges that occur (or oc- Far 11. Sections 7.367(b)-1 through
exchanges that occur on or after Februagurred) before the date described iff-367(P)-11 and 7.367(b)-13 are re-
23, 2000. paragraph (a)(2) of this section. Thignoved as of February 23, 2000. .

(2) Exception A taxpayer may, how- rule also applies to section 367(b) ex- Par.- 12. Section 7.367(b)-12 is
ever, elect to have §8§1.367(b)-1 througbhanges and distributions described igMended by revising paragraph (a) to read
1.367(b)-5, and this section, apply to segaragraph (d) of this section. as follows:
tion 367(b) exchanges that occur (or oc- (2) Future exchangesSection 367(b) 37-367(P)-12 Subsequent treatment of
curred) before February 23, 2000, if thexchanges that occur on or after Febrmounts attributed or included in income
due date for the taxpayer’s timely filedary 23, 2000, (or, if a taxpayer makedtemporary). . . .
Federal tax return (including extensionsjhe election described in paragraph (6}) App_llcatlor} This section app.lles
for the taxable year in which the sectiora)(2) of this section, for section 367(b)© distributions with respect to, or a dispo-
367(b) exchange occurs (or occurred) igxchanges that occur on or after the daftion of, stock— S
after February 23, 2000. The electiomlescribed in paragraph (a)(2) of this sec- (1) To which, in connection with an
under this paragraph (a)(2) will be valiction) are governed by the section 367(p§XChange occurring before February 23,
only if- regulations and, as a result, paragrapzpoo, an amount has been attributed pur-

(i) The electing taxpayer makes thgc)(1) of this section shall not apply. ~ Suant to 87.367(b)-9 or 7.367(b)-10 (as
election on a timely filed section 367(b) (d) Effect of removal of attribution IN &ffect prior to February 23, 2000, see

notice; rules To the extent that the rules undeiggg)FR part 1 revised as of April 1,
;or
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(2) In respect of which, before Febru602 continues to read as follows: Jonathan Talisman,

ary 23, 2000, an amount has been in- Authority: 26 U.S.C. 7805. Acting Assistant Secretary
cluded in income or added to earnings and Par. 14. In 8602.101, paragraph (b) is of the Treasury.
profits pursuant to §7.367(b)-7 oramended in the table by adding an entry _ _
7.367(b)-10 (as in effect prior to Februaryn numerical order to read as follows: a'j;ezdlbgégg %ﬁé‘l‘;eao:nthZ:;?jﬁi'sﬁgg'isﬁ[]gri‘siig“(;f
23, _2000, see 26 CFR part 1 revised as §602.101 OMB Control numbers. the Federal ’Register for January 24, 2000, 65 FR.
April 1, 1999). kK ko 3589

)
* % * * % (b) * k% %

John M. Dalrymple,
Acting Deputy Commissioner
of Internal Revenue.

PART 602—OMB CONTROL
NUMBERS UNDER THE
PAPERWORK REDUCTION ACT

o Approved December 22, 1999.
Par. 13. The authority citation for part

CFR part or section where Current OMB
identified and described control No.
-
1B67(D) =L .ottt 1545-1271
-
Section 367.—Foreign REG-116048-99 on page 584. submit comments on the collection of in-

Corporations DATES: Effective Date These regula- formation and the accuracy of the esti-

tions are effective as of Februar 23mated burden, and suggestions for reduc-
26 CFR 1.367(b)-3T: Repatriation of foreign 2000 y ing this burden, please refer to

corporate assets in certain nonrecognition ) . ) REG-116048-99, page 584 the preamble
transactions (temporary). Applicability Date These regulations ' ) "
. tP the cross-referencing notice of pro-
apply to section 367(b) exchanges tha . . .
posed rulemaking published in the Pro-
occur on or after February 23, 2000. : S
posed Rules section of this issue of the
FOR FURTHER INFORMATION CON- Federal Register
TACT: Mark D. Harris, (202) 622-3860 Books or records relating to a collec-
(not a toll-free number). tion of information must be retained as
long as their contents may become mater-

T.D. 8863

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 1 and 602 SUPPLEMENTARY INFORMATION: 4. i1 the administration of any internal
Paperwork Reduction Act revenue law. Generally, tax returns and
Stock Transfer Rules: tax return information are confidential, as

These regulations are being issuertkquired by 26 U.S.C. 6103.
without prior notice and public proce-
AGENCY: Internal Revenue Servicedure pursuant to the Administrative ProBackground
(IRS), Treasury. cedure Act (5 U.S..C. 553)._ For th|s.rea— On December 27, 1977, the IRS and
son, the collection of information

ACTION: Temporary regulations. contained in these regulations has beegcasu"Y issued proposed and temporary

) ) . . . egulations under section 367(b) of the In-
SUMMARY: This document contains reviewed and, pending receipt and eva[_ernal Revenue Code (Code). Subsequent
temporary regulations that provide amation of public comments, approved by ... .- updated and amended the 1977
election for certain taxpayers engaged ithe Office of Management and BudgeE

) ) . . i temporary regulations (the 1977 regula-
certain exchanges described in sectioghder control number 1545-1666. Relions) several times over the next 14
367(b). These regulations provide guidsponses to this collection of information

o years. On August 26, 1991, the IRS and
ance.for _taxpayers that maI§e the specifidd Qr?gdeel;c():ry.ma ot conduct or < onsoTreasury issued proposed regulations
election in order to determine the extent gency may p %§1.367(b)—1 through 1.367(b)=6 (the

to which income must be included andind a person is not required to respond By proposed regulations). Comments
certain corresponding adjustments mug collection of information unless the coly T % 99, proposed regulations were re-
be made. The text of the temporary regdection of information displays a valid ceived, and a public hearing was held on
lations also serves as the text of the préMB control number. . _November 22, 1991. In June of 1998, the
posed regulations set forth in the notice of For further information concerning this, o - 4 Treasury issued final regulations
proposed rulemaking on this subject ifollection of information, and where to

Supplemental Rules
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under sections 367(a) and (b) (the 1998 Sections 7.367(b)-5(b) andregulations is estimated to be only 20 per
regulations). The 1998 regulations ad7.367(b)—7(c)(2)(ii) of the 1977 regulationsyear. Therefore, a Regulatory Flexibility
dressed transactions under section 367(ahd 81.367(b)-3(b)(2)(iii) of the 1991 pro-Analysis under the Regulatory Flexibility
only to the extent the transactions are alqmsed regulations provided an exception tact (5 U.S.C. chapter 6) is not required.
subject to the stock transfer rules of sedhis rule, which permitted an exchanging Pursuant to section 7805(f) of the
tion 367(a). Thus, the 1977 regulationshareholder to elect to recognize the gai@ode, these temporary regulations will be
have remained in effect to the extent nqbut not the loss) that it realizes in the exsubmitted to the Chief Counsel for Advo-
superseded by the 1998 regulations. Ttahange (taxable exchange election), ratheacy of the Small Business Administra-
preamble to the 1998 regulations statetthan include the all earnings and profitsion for comment on their impact.
that the IRS and Treasury would issuamount in income. To the extent the all )
guidance at a later date to address the p@arnings and profits amount exceeds Rrafting Information
tions of the 1991 proposed regulations reshareholder’s stock gain, the 1991 pro- oo
} i i The principal author of these regula-

lated to section 367(b) that were not adsosed regulations further required the for- . : :

) ) ) . . .tions is Mark Harris of the Office of Asso-
dressed in the 1998 regulations. eign acquired corporation to reduce various.

. . Ciate Chief Counsel (International).
The IRS and Treasury adoptedax attributes that would otherwise Carryi—lowever other personnel from the IRS

§81.367(b)—1 through 1.367(b)—6 as fina®ver to the domestic acquiring corporatlorglnd Treasury Department participated in

regulations under section 367(b) (see T.Hattribute reduction regime). The final regs,, ;. e elooment
8862, page 466). These temporary regifations T.D. 8862 did not adopt the taxable . % % % %
lations relate to certain provisions of the&xchange election.

1991 proposed regulations not adopted in In order to provide taxpayers an opporadoption of Amendments to the

the final section 367(b) regulations T.D!unity to comment on this change, thesgegulations

8862. temporary regulations provide the taxable
exchange election in modified form. The Accordingly, 26 CFR parts 1 and 602
General Purpose modified election permits an exchangingre amended as follows:

) shareholder to elect to treat a transaction
These temporary regulations addresgg 5 taxable exchange, but limits applic;ﬁART 1—INCOME TAXES

the eI.|m|nat|on of an election available 15 of the attribute reduction regime to0 @ poooo-h 1 The authority citation for
certain taxpayers under the 1991 prosection 332 liquidation or to an inboun art 1 ig anﬂenc.ied by addin )éntries in nu-
posed regulations that was not adopted iset reorganization in which the foreigterical order to reagin artgas follows:
the final section 367(b) regulations T.Dacquired corporation is wholly owned (di- P '

8862. rectly or indirectly) by one U.S. person. Authority: 26 U.S.C. 7805

. Section 1.367(b)-3T also issued under
These temporary regulations apply to S€Gs s C 367(a) and (b). * * *

tion 367(b) exchanges that occur between . .
February 23, 2000, and February 24|’ Par. 2. Section 1.367(b)—3T is added to

A. §1.367(b)-3T(b)(4): Election of 2001. ead as follows: .
taxable exchange treatment 81.367(b)-3T Repatriation of foreign cor-

Specific Provisions

Further Explanation porate assets in certain nonrecognition
Section 1.367(b)-3 of the 1991 pro- _ _ _ transactions (temporary).
posed regulations addressed transactionstOf @ more detailed discussion regard- () through (b)(3). [Reserved]. For fur-
in which a foreign corporation transferdnd Section 367(b), see T.D. 8862. ther guidance, see §1.367(b)—3(a) through
assets to a domestic corporation pursuaghecial Analyses (b)(3).
to a Subchapter C nonrecognition provi- (4) Election of taxable exchange treat-

sion. These transactions include a section It has been determined that these Tenment—(i) Rules—(A) In general In lieu
332 liguidation of a foreign corporationporary regulations are not a significanof the treatment prescribed by
into a domestic parent corporation and aregulatory action as defined in Executive&81.367(b)—3(b)(3)(i), an exchanging
asset reorganization, such as a C, D or@®rder 12866. Therefore, a regulatory ashareholder described in
reorganization, of a foreign corporationsessment is not required. It also has be&d.367(b)-3(b)(1) may instead elect to
into a domestic corporation. The 199Hetermined that section 553(b) of the Adrecognize the gain (but not loss) that it re-
proposed regulations required a U.Sninistrative Procedure Act (5 U.S.C.alizes in the exchange (taxable exchange
shareholder of a foreign acquired corporazhapter 5) does not apply to these regul@lection). To make a taxable exchange
tion (or, in certain cases, a foreign subtions. Further it is hereby certified pur-election, the following requirements must
sidiary of the U.S. shareholder) to cursuant to sections 603(a) and 605(b) of thee satisfied—

rently include in income the allocableRegulatory Flexibility Act that the collec- (1) The exchanging shareholder (and
portion of the foreign acquired corporation of information in these regulationsits direct or indirect owners that would be
tion’s earnings and profits accumulateavill not have a significant economic im-affected by the election, in the case of an
during the U.S. shareholder’s holding pepact on a substantial number of small erexchanging shareholder that is a foreign
riod (all earnings and profits amount)tities. This certification is based upon theorporation) reports the exchange in a
The final section 367(b) regulations T.Dfact that the number of section 367(b) exmanner consistent therewith (see, e.g.,
8862 adopted this general rule. changes that require reporting under thesections 954(c)(1)(B)(i), 1001 and 1248);
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(2) The notification requirements ofduce (but not below zero) the basis of theection 332, FC distributes all of its property to DC,
paragraph (b)(4)(i)(C) of this section ar@ssets (other than dollar-denominate@d the FC stock held by DC is canceled. Rather
satisfied; and money) of the foreign acquired corporalla" including in income as a deemed dividend the

. . . . . X all earnings and profits amount of $30 as provided in

(3) The adjustments described in paration that are acquired by the domestic aG 357(h)-3(b)(3)(i), DC instead elects taxable ex-
graph (b)(4)(i)(B) of this section are madeyuiring corporation. Such remaining exchange treatment under paragraph (b)(4)(i)(A) of
when the following circumstances arecess earnings and profits amount shall bieis section.
present— applied to reduce the basis of such assets(ii) Result DC recognizes the $20 of gain it real-

(i) The transaction is described in sedn the following order: first, tangible de- 25 o1 fts stock in FC. Of this $20 amount, $19 is

. . i ) . included in income by DC as a dividend pursuant to
tion 332 or is an asset acquisition depreciable or depletable assets, accordingction 1248(a). (For the source of the remaining $1
scribed in section 368(a)(1), with regardo their class lives (beginning with thosef gain recognized by DC, see section 865. For the
to which one U.S. person owns (directhyassets with the shortest class life); seconigatment of the $1 for purposes of the foreign tax
or indirectly) 100 percent of the foreignother non-inventory tangible assets; thircE’€dit limitation, see generally section
acquired corporation; and intangible assets that are amortizable; aJ@@A)0).) Because the transaction is de-

1 . . . T . scribed in section 332 and because the all earnings

(it) The all earnings and profits amountinally, the remaining assets of the foreign,q profits amount with respect to the FC stock held
described in §1.367(b)—-3(b)(3)(i) with re-acquired corporation that are acquired byy DC ($30) exceeds by $10 the income recognized
spect to the exchange exceeds the gdihe domestic acquiring corporationby DC ($20), the attribute reduction rules of para-
recognized by the exchanging shareWithin each of these categories, if th@aph (0)(4)()(B) of this section apply. Accordingly,
nolder. otal basi of al assets n the category [§° 10 625 S o ot s avoled

(B) Attribute reductior—(1) Reduc- greater than the excess earnings and prefrc, heginning with those assets with the shortest
tion of NOL carryovers The amount by its amount to be applied against suchass lives. Under section 337(a) FC does not recog-
which the all earnings and profits amounbasis, the taxpayer may choose to whiofize gain or loss in the assets that it distributes to DC,
exceeds the gain recognized by the especific assets in the category the basis r%f;-d under f?ﬁtiot? 3_34(% ("rhiCh is apg"zdbtaking
changing shareholder (the excess eamingaction first applies. _ g‘rgpﬁc(ﬁg o :)G)as;sthriz S‘;‘;{%”n)péecsctgkzs b
and profits amount) shall be applied to re- (C) Notification. The exchanging of $39in the land and $70 in the tangible depreciable
duce the net operating loss carryovers (§hareholder shall elect to apply the rulesssets that it receives from FC.
any) of the foreign acquired corporatiorof this paragraph (b)(4)(i) by attaching a (ii) Effective date This paragraph
to which the domestic acquiring corporastatement of its election to its sectior{b)(4) applies for section 367(b) ex-
tion would otherwise succeed under se®67(b) notice. See §1.367(b)-1(c) for thehanges that occur between February 23,
tion 381(a) and (c)(1). See also Rev. Rutules concerning filing a section 367(bR000, and February 24, 2001
72-421 (1972-2 C.B. 166) (seeotice. (c) and (d) [Reserved]. For further
8601.601(d)(2) of this chapter). (D) Example The following example guidance, see §1.367(b)-3(c) through (d).

(2) Reduction of capital loss carry-illustrates the rules of this paragraph Par. 3. The authority citation for part
overs After the application of paragraph(b)(4)(i): 602 continues to read as follows:
(b)(4)(i)(B)(1) of this section, any re- Example() Facts DC, a domestic corpora-  Aythority: 26 U.S.C. 7805.
maining excess earnings and profit§9”' owns aII_of the outstanding stock of FC, a for- Par. 4. In §602.101, paragraph (b) is

. eign corporation. The stock of FC has a value of
_amount shall be appl_led to reduce the _Capb:'LOO, and DC has a basis of $80 in such stock. Tl?émended as follows:

ital loss carryovers (if any) of the foreignassets of FC are one parcel of land with a value of 1. Removing the following entries
acquired corporation to which the domess$60 and a basis of $30, and tangible depreciable #som the table:
tic acquiring corporation would otherwisesets with a value of $40 and a basis of $80. FC hg602.101 OMB Control numbers.
succeed under section 381(a) and (C)(3)_no net operating loss carryovers or capital l0Ss Cag-x x x %

. . . “ryovers. The all earnings and profits amount with
(3) Reduction of basisAfter the appli- respect to the FC stock owned by DC is $30, of (b) *>*

cation of paragraph (b)(4)(i)(B)J2f this  \hich $19 is described in section 1248(a) and the re- 2. Adding the following entry in nu-
section, any remaining excess earningsaining $11 is not (for example, because it wasnerical order to the table to read as fol-

and profits amount shall be applied to resarned prior to 1963). In a liquidation described ingys:

CFR part or section where Current OMB
identified and described control No.

* k k *k %

7367 (D) =L e 1545-0026
7367 (D)= . 1545-0026
7367 (0)—7 o 1545-0026
7.367(D)—0 L 1545-0026
7.367(0)—L0 .. 1545-0026

* k k k%
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§602.101 OMB Control numbers. Approved December 22, 1999. (Filed by the Office of the Federal Register on Janu-

Kk Kk ok ok ary 21, 2000, 8:45 a.m., and published in the issue of

(b) % % % Jonathan Talisman, the Federal Register for January 24, 2000, 65 F.R.
Acting Assistant Secretary 3586)

John M. Dalrymple, of the Treasury.

Acting Deputy Commissioner
of Internal Revenue.

CFR part or section where Current OMB

identified and described control No.

* % % % %

1.367(D)=3T . oottt 1545-1666

* % % % %
Section 382.—Limitation on Net Section 483.—Interest on Termination of Puerto Rico and
Operating Loss Carryforwards Certain Deferred Payments Possession Tax Credit; New
and Certain Built-In Losses he adiusted anplicable federal sh .dLines of Business Prohibited
Following Ownership Change The adjluste applicable fe eraf shofrt—terr]m, mid-

term, an ong-term rates are set forth for the mont GENCY |nterna| Revenue Service
) ) of February 2000. See Rev. Rul. 2000-9, page 49

The adjusted applicable federal long-term rate is (IRS), Treasury.
set forth for the month of February 2000. See Rev. . .
Rul. 2000-9, page 497. ACTION: Final regulations.

Section 642.—Special Rules for

Credits and Deductions SUMMARY: This document amends the

Income Tax Regulations by removing

Section 412.—Minimum Funding Federal short-term, mid-term, and long-termt€mporary regulations that provide guid-

Standards rates are set forth for the month of February 200@nce regarding the addition of a substan-
The adjusted applicable federal short-term, midocc Ko~ Rul- 2000-9, page 497. tial new line of business by a possessions
term, and long-term rates are set forth for the month corporation that is an existing credit
of February 2000. See Rev. Rul. 2000-9, page 497. _ _ claimant and adding final regulations.
Section 807.—Rules for Certain  These regulations are necessary to imple-
Reserves ment changes made by the Small Busi-
Section 467.—Certain Payments . 4 . ness Job Protection Act of 1996.
The adjusted applicable federal short-term, mid-
for the Use of Property or term, and long-term rates are set forth for the mMonhYATES: Effective Date These regula-
Services of February 2000. See Rev. Rul. 2000-9, page 497ti0ns are effective January 25, 2000.
The adjusted applicable federal short-term, mid- FOR FURTHER INFORMATION CON-
term, and long-term rates are set forth for the month . . . .
of February 2000. See Rev. Rul. 2000-9, page 497o€Ction 846.—Discounted TACT: Daniel S. Karen, (202) 874-1490,
Unpaid Lossed Defined or Jacob Feldman, (202) 622-3830 (not

toll-free numbers).
The adjusted applicable federal short-term, mid-

Section 468.—Special Rules for  eim, and long-term rates are set forth for the mon® UPPLEMENTARY INFORMATION:
Mining and Solid Waste of February 2000. See Rev. Rul. 2000-9, page 497.
Reclamation and Closing Costs Background

Section 1601(a) of the Small Business

The adjusted applicable federal short-term, mid ; L ; ) )
term, and long-term rates are set forth for the monﬂ‘?eCtIon 936.—Puerto Rico and Job Protection Act of 1996, Public Law

of February 2000. See Rev. Rul. 2000-9, page 497P0Ssessions Tax Credit 104-188, 110 Stat. 1755 (1996), amended

26 CFR 1.936-11: New lines of business prohibited:he Internal Revenue Code by adding Sec-
R fion 936(j). Section 936(j) generally re-

Section 482.—Allocation of peals the Puerto Rico and possession tax
Income and Deductions Among T.D. 8868 credit for taxable years beginning after
Taxpayers December 31, 1995. However, the sec-
tion provides grandfather rules under
Federal short-term, mid-term, and long-termDEPARTMENT OF THE TREASURY which a corporation that is an existing
rates are set forth for the month of February 200Qnternal Revenue Service credit claimant would be eligible to claim

See Rev. Rul. 2000-9, page 497. . L. .
pad 26 CFR Part 1 credits for a transition period. The Puerto
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Rico and possession tax credit and thelaimant would result in a new line ofvided that the transferee actively conducts
Puerto Rico economic activity creditbusiness under section 936(j)(9)(B) witha trade or business in the possession with
phase out for these existing creditespect to the leasing activity. In response acquired assets.
claimants ending with the last taxabldo the comment, the final regulations pro- ,
year beginning before January 1, 2006. vide that the leasing out of assets by anPecial Analyses

For taxable years beginning after Deexisting credit claimant (and the employ- |; has been determined that this final
cember 31, 1995 and before January &ges necessary to operate the leased ass?éﬁljlation is not a significant regulatory
2006, the Puerto Rico and possession taxll not be treated as a new line of busiytion as defined in Executive Order
credit and the Puerto Rico economic aaess provided that (1) the existing credi{>ggg. Therefore, a regulatory assess-
tivity credit apply only to a corporation claimant used the leased assets in an 3fant is not required. It also has been de-
that qualifies as an existing creditive trade or business for at least fivgsmined that section 553(b) of the Ad-
claimant (as defined in sectionyears, (2) the existing credit claimaniyinistrative Procedure Act (5 U.S.C.
936(j)(9)(A)). The determination of does not through its own officers or StafEhapter 5) does not apply to this regula-
whether a corporation is an existing credibf employees perform management or ORfon, and because the regulation does not
claimant is made separately for each pogrational functions (but not including OPimpose a collection of information on
session. A possessions corporation thatational functions performed throughy, o entities, the Regulatory Flexibility
adds a substantial new line of businedsased employees) with respect to thg (5 U.S.C. chapter 6) does not apply.
(other than in a qualifying acquisition ofleased assets, and (3) the existing cregit, s, ant to section 7805(f) of the Internal
all the assets of a trade or business of ataimant does not perform marketingrayenue Code, the preceding notice of
existing credit claimant) after October 13functions with respect to the leasing of th%roposed rulemaking was submitted to
1995, ceases to be an existing credéssets. The income from the leasing ¢fe chief Counsel for Advocacy of the
claimant as of the beginning of the taxassets will not be income from the activeym a1 Business Administration for com-
able year during which such new line otonduct of a trade or business, and thergiant on its effect on small business.
business is added. Therefore, a possdsre, the existing credit claimant may not
sions corporation that ceases to be an eseceive a possession tax credit with reDrafting Information
isting credit claimant either because it haspect to such income.
added a substantial new line of business, A second comment asked for clarifica- ) )
or because a new line of business béion as to whether a taxpayer seeking t§ Paniel S. Karen of the Office of the As-
comes substantial, during a taxable yedre treated as an existing credit claimarociate Chief Counsel (International),
may not claim the Puerto Rico and posthrough the acquisition of the assets of affithin the office of Chief Counsel, IRS.
session tax credit or the Puerto Rico ece@xisting credit claimant pursuant to sectiowWever, other personnel from the IRS
nomic activity credit for that taxable yeartion 936(j)(9)(A)(ii) must acquire all the &"d the Department of the Treasury par-
or any subsequent taxable year. assets of the acquired corporation even fifiPated in the development of this regu-

On August 19, 1998, T.D. 8778,cases in which the existing credit claimantion-
1998-36 I.R.B. 4 were published in thénas more than one trade or business. The
Federal Register(63 FR 44387). A cross final regulations have been clarified tOAdoption of Amendments to the
referenced Notice of Proposed Rulemalkconform to the language of SeCtiorReguIations
ing was also published in tikederal Reg- 936(j)(9)(A)(ii) and provide that an ac-
ister, REG-115446-97 (1998-36 |.R.B. 23yuiring corporation need only acquire all Accordingly, 26 CFR part 1 is amended
[63 FR 44416]) on the same date. Threthe assets of a single trade or business as follows:
comments were received with respect tbe treated as an existing credit claimant.
the Notice. No hearing was requested and The third comment asked for clarifica-PART 1—INCOME TAXES
none was held. The temporary regulatiortson as to when the assets of a trade or Paragraph 1. The authority citation for
are, therefore, adopted as proposed withusiness are measured for purposes of Sﬁgrt 1 is amended by removing the entry
the following changes, as explainedisfying the requirement that all the assetg,. 1 936-11T and by adding an entry in

below. of a trade or business must be acquirgs],merical order to read as follows:
from an existing credit claimant in order Authority: 26 U.S.C. 7805 * * *

to satisfy section 936(j)(9)(A)(ii). Specif- gection 1.936-11 also issued under 26
ically, the comment expressed concerpy g . 936(j). * * *

Minor and conforming changes werdhat @ssets of an existing credit claimargy 936 117 [Removed]
made in these final regulations. Severdl'@ be sold or otherwise disposed of be- par 5 Section 1.936-11T is removed.
changes were also made in the final regiW€€n October 13, 1995, the date on p,, 3 gection 1.936-11 is added to
lations with regard to the three comment&/Nich existing credit claimant status is €Sz as follows:
that were received on the Notice of Prot@blished, and the date of acquisition. 187 93611 New lines of business prohib-
posed Rulemaking. response '_[o the comment, the final regulqt-ed.

The first comment received addressefPNS Provide that the assets of a trade or 4y | general A possessions corpora-
the issue as to whether the leasing djuSiness of an existing credit claimant arg,, that is an existing credit claimant, as
some of the assets of an existing credftétermined on the date of acquisition progefined in section 936(j)(9)(A) and this

The principal author of this regulation

* % * * *

Explanation of Revisions and
Summary of Comments
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section, that adds a substantial new line dietermine whether the activity is closelyacquired with the following effects—
business during a taxable year, or that haslated to a pre-existing business where (1) The acquiring corporation will be
a new line of business that becomes suliie code indicates a miscellaneous caté&eated as an existing credit claimant for

stantial during the taxable year, loses itgory; the year of acquisition;
status as an existing credit claimant for (B) If the new activity is within the (2) The activity will be considered a
that year and all years subsequent. same five-digit NAICS code (or three-pre-existing business of the acquiring cor-

(b) New line of business(1) In gen- digit SIC code) and the facts relating tgoration;
eral. A new line of business is any busithe new activity also satisfy at least three (3) The acquiring corporation will be
ness activity of the possessions corporaf the factors listed in paragraphsleemed to satisfy the rules of section
tion that is not closely related to a(b)(2)(i)(A) through (G) of this section; or 936(a)(2) for the year of acquisition; and
pre-existing business of the possessions(C) If the pre-existing business is mak- (4) After making an election under sec-
corporation. The terrglosely relateds ing a component product or end-produdion 936(e), a non- affiliated acquiring
defined in paragraph (b)(2) of this secform, as defined in 81.936-5(a)(1),Q&A1,corporation will not be bound by elections
tion. The termpre-existing businesis and the new business activity is making annder sections 936(a)(4) and (h) made by
defined in paragraph (b)(3) of this secintegrated product, or an end-product fornthe predecessor existing credit claimant.
tion. with fewer excluded components, that is (C) For purposes of this section the as-
(2) Closely related To determine not within the same six-digit NAICS codesets of a trade or business are determined
whether a new activity is closely relatedor four-digit SIC code) as the pre-existingat the time of acquisition provided that
to a pre-existing business of the possebusiness solely because the componetite transferee actively conducts the trade
sions corporation all the facts and circumproduct and the integrated product (or twor business acquired.
stances must be considered, includingnd-product forms) have different end- (D) A mere change in the stock owner-
those set forth in paragraphs(b)(2)(i)(Auses. ship of a possessions corporation will not
through (G) of this section. (3) Pre-existing business(i) In gen- affect its status as an existing credit
(i) Factors The following factors will eral. Except as provided in paragrapltlaimant for purposes of this section.
help to establish that a new activity igb)(3)(ii) of this section, a business activ- (4) Leasing of Assets-(i) The leasing
closely related to a pre-existing businesity is a pre-existing business of the existef assets (and employees to operate leased
activity of the possessions corporation—ing credit claimant if— assets) will not, for purposes of this sec-
(A) The new activity provides products (A) The existing credit claimant wastion, be considered a new line of business
or services very similar to the products oactively engaged in the activity within theof the existing credit claimant if—
services provided by the pre-existingpossession on or before October 13, 1995; (A) the existing credit claimant used
business; and the leased assets in an active trade or busi-
(B) The new activity markets products (B) The existing credit claimant hadness for at least five years;
and services to the same class of cuslected the benefits of the Puerto Rico and (B) the existing credit claimant does
tomers; possession tax credit pursuant to an elenet through its own officers or staff of
(C) The new activity is of a type that istion which was in effect for the taxableemployees perform management or oper-
normally conducted in the same businesgar that included October 13, 1995. ational functions (but not including opera-

location; (if) Acquisition of an existing credit tional functions performed through leased
(D) The new activity requires the use otlaimant (A) If all the assets of one oremployees) with respect to the leased as-
similar operating assets; more trades or businesses of a corporatiaets; and

(E) The new activity’s economic suc-of an existing credit claimant are acquired (C) the existing credit claimant does
cess depends on the success of the pre-&y-an affiliated or non-affiliated existingnot perform marketing functions with re-
isting business; credit claimant which carries on the busispect to the leasing of the assets.

(F) The new activity is of a type thatness activity of the predecessor existing (ii) Any income from the leasing of as-
would normally be treated as a unit wittcredit claimant, the acquired business asets not considered a new line of business
the pre-existing business in the businessivity will be treated as a pre-existingpursuant to paragraph (b)(4)(i) of this sec-
accounting records; and business of the acquiring corporation. Aion will not be income from the active

(G) The new activity and the pre-exist-non-affiliated acquiring corporation will conduct of a trade or business (and, there-
ing business are regulated or licensed ot be bound by any section 936(h) eledere, the existing credit claimant may not
the same or similar governmental authotion made by the predecessor existingeceive a possession tax credit with re-

ity. credit claimant with respect to that busispect to such income).
(i) Safe harbors An activity is not a ness activity. (5) Timing rule The tests for a new
new line of business if— (B) Where all of the assets of one oline of business in this paragraph

(A) If the activity is within the same more trades or businesses of a corporatigwhether the new activity is closely re-
six-digit North American Industry Classi-of an existing credit claimant are acquiretated to a pre-existing business) are ap-
fication System (NAICS) code (or four-by a corporation that is not an existinglied only at the end of the taxable year
digit Standard Industrial Classificationcredit claimant, the acquiring corporatiorduring which the new activity is added.
(SIC) code). The similarity of the NAICS may make a section 936(e) election for (c) Substantial—(1) In general. A new
or SIC codes may not be relied upon tthe taxable year in which the assets aliae of businesss considered to be sub-
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stantial as of the earlier of— ception. The manufacture of Device A'is in the six-digit
(i) The taxable year in which the pos- (d) Examples The following examples NAICS code 339112, Surgical and Medical Instru-

. . . . - ent Manufacturing. The manufacture of Device B
sessions corporation derives more than ibustrate the rules described in paragrapffgin the six-digit NAICS code 334510, Electromed-

percent of_its gross incqme from that nev(/a),_(b), and (c) of this secti(_)n. In th_e fol-,ca| and electrotherapeutic Apparatus Manufactur-
line of business (gross income test); or lowing examples, X Corp. is an existingng. (The manufacture of Device A is in the four-
(i) The taxable year in which the pos-credit claimant unless otherwise indidigit SIC code 3845, Electromedical and

sessions corporation directly uses in thatated: Electrotherapeutic Apparatus. The manufacture of
new line of business more than 15 percent Example 1 X Corp. is a pharmaceutical corpora-2€Vice B is in the four-digit SIC code 3841, Surg-

. i ; ; cal and Medical Instruments and Apparatus.) The
of its assets (assets test). tion which manufactured bulk chemicals (a compo* " ! !

NG ( ; t)Th d . nent product). In March 1997, X Corp. began tafe harbor of paragraph (b)(2)(ii)(B) of this section
(2) Gross income testThe denomina- oo manytacture pills (e.g., finished dosages or #PPlies because the two activities are within the

tor in the gross income test is the amouRtegrated product). The new activity providesS@me three-digit SIC code and Corp. X satisfies
that is the gross income of the possessiopducts very similar to the products provided byaragraphs (b)2)()(A). (B). (C), (D). (F), and (G)

corporation for the current taxable yearhe pre-existing business. The new activity is of & IS section. .
ss Example 4 X Corp. has been manufacturing

while the numerator is the amount that i&/Pe that is normally conducted in the same busine ) ) > -
Tocation as the pre-existing business. The activity80USe slippers in Puerto Rico since 1990. 'Y Corp.

the gross income of the new line of busiz ..o mic success depends on the success of the fre@ U-S- corporation that is not affiliated with X

ness for the current taxable year. Thgisting business. The manufacture of bulk chem{COrP- @nd is not an existing credit claimant. 'Y Corp.

gross income test is applied at the end ofis is in NAICS code 325411, Medicinal and?@s been manufacturing snack food in the United
each taxable year. For purposes of thBptanical Manufacturing, while the manufacture ofotates. In 1997, X Corp. purchased the assets of Y
test. if a new line of business is added |ae Pills is in NAICS code 325412, Pharmaceutical ©'P- and began to manufacture snack food in

i the taxabl the i . 't Preparation Manufacturing. Although the product§Uerto Rico. House slipper manufacturing is in the
In the taxable year, the INCOMe 1S NOLL0 B, e 4 gifferent end-use, may be marketed to a difx-digit NAICS code 316212 (Four-digit SIC

annualized in that year. In the case oOf Rrent class of customers, and may not use simil§Pd€ 3142, House Slippers). The manufacture of

new line of business acquired through theperating assets, they are within the same five-digi"ack foods falls under the six-digit NAICS code

purchase of assets, the gross income NYAICS code and the activity also satisfies paras11919, Other Snack Food Manufacturing (four-

; ; o, digit SIC code 2052, Cookies and Crackers (pret-
such new line of business for the taxablgraepgzrgmgc)tgzgg% tﬁ?biﬁgc:);i)g;r;h\:;”ss:tég:'_ze%s)). Because these activities are not Withi(r? the
year of the acquiring corporation that ing;qe qq closely related to the manufacture of thg@me five or six digit NAICS code (or the same
cludes the date of acquisition is deterpyik chemicals. Therefore, X Corp. will not be conhree or four-digit SIC code), and because snack
mined from the date of acquisitionsidered to have added a new line of business for pPd iS not an integrated product that contains house
through the end of the taxable year. In theoses of paragraph (b) of this section because it faffSPPers. the safe harbor of paragraph (b)(2)(i) of

. . within the safe harbor rule of (b)(2)(ii)(B). this section cannot apply. Considering all the facts
case of a consolidated group electioff Example 2 X Corp. curr(er)1(tI)3(rr)1(ar2ufactures and circumstances, including the seven factors of

made pu_rsuant to section 936(i)(5), thSrinted circuit boards in a possession. As a result §ragraph (b)(2)(i) of this section, the snack food
test applies on a company by company technological breakthrough, X Corp. could profManufacturing activity is not closely related to the
basis and not on a consolidated basis. duce the printed circuit boards more efficiently if iT'anufacture of house slippers, and is a new line of

(3) Assets test(i) Computation The modified its existing production methods. Becaus@USiness, within the meaning of paragraph (b) of this

i : ction.
denominator is the adiusted tax basis §fmand for its products was high, X Corp. expandetf _
) when it modified its production methods. After ~EXa@mple 5 X Corp., a calendar year taxpayer, is

t_he total assets of the poSsessions COrpoge.o mogifications to the facilities and productior €xisting credit claimant that has elected the
tion for the current taxable year. The Numethods, the products produced through the ne@fofit-split method for computing taxable income. P
merator is the adjusted tax basis of thechnology were in the same six-digit NAICS codé-C'P- Was not an existing credit claimant and manu-

total assets utilized in the new line ofs products produced previously by X Corp. Se@c;”rtehd atﬂrOducé inta diffefrerlt ﬁvde'l;ji%i(t SAICSI
: ragraph (b)(2)(ii)(A) of this section. Therefore, XC0C€ than the product manutactured by X Lorp. In

business fOI.’ the current taxable year. TH@rpg.] W?ll rgoi(b)e( ():(on)sidered to have added a ned?97: X Corp. acquired the stock of P Corp. and lig-

assets test is computed annually using éﬁfe of business for purposes of paragraph (b) of thididated P Corp. in a tax-free liquidation under sec-

assets including cash and receivables. section because it falls within the safe harbor rule dfon 332, but continued the business activity of P
(i) Exception A new line of business (b)(2)(ii)(A). Corp. as anew business segment. Assume thgt this
of a possessions corporation will not be Example 3 X Corp. has manufactured Device A72H bfhs'”ess S.egmfem s a ”ﬁ"(v)"”ftr?.f bus'tness

; ip_Puerto Rico for a number of years and began t§!!!" the€ meaning o paragraph (c) or this section.

.treated as SUbStantl.al as a result of .meé[tanufacture Device B in Puerto Rico in 1997. Del? 1997, X Corp. has gross income from the active
ing the assets test if an event that is nace A and Device B are both used to conduct eleconduct of a trade or business in a possession com-

reasonably anticipated causes assets Usgghi current to the heart and are both sold to cargPuted under section 936(a)(2) of $500 million and
in the new line of business of the possestogists. There is no significant change in the typd® djusted tax basis of its assets is $200 million.
sions corporation to exceed 15 percent of activity conducted in Puerto Rico after the trans] N€ Néw business segment had gross income of $60

. . . ; : :.Mmillion, or 12 percent of the X Corp. gross income,
the adiusted tax basis of the possessiolss©f the manufacturing of Device B to Puerto Rico. - . 3

] > p Similar manufacturing equipment, manufacturingand the ad!u§ted basis of the new segment’s assets
corporation’s total assets. For eXamplefirocesses and skills are used in the manufacture §fS $20 million, or 10 percent of the X Corp. total
an event that is not reasonably anticipat@gth devices. Both are regulated and licensed by tRgS€ts: In 1997, X Corp. does not derive more than
would include the destruction of plant androod and Drug Administration. The economic suct® Percent of its gross income, or directly use more

equipment of the pre-existing businesgess of Device B is dependent upon the success ‘9t 15 percert Ofrirtls tOtf‘r: aSSEtsi.fromftT)e new busi-
. . : - ness segment. Thus, the new line of business ac-

due to a hurricane or other natural disafevice A only to the extent that the liability and' ™" " : :
anufacturing prowess with respect to one refleci@uired from P Corp. is not substantiainew line of

ter, or other similar CirCUmStanCeS beyqn vorably on the other. Depending upon the heanusi_ness within the mear_1ir_19 of_ paragraph (c) of this
the control of the possessions corporatioRpnormality, the cardiologist may choose to use D&SCtion. and the new activity will not cause X Corp.
The expiration of a patent is not such atice A, Device B or both on a patient. The manufacl® 10S€ its status as an existing credit claimant during
event and will not permit use of this exdure of Device B is treated as a unit with the manut997- In 1998, however, the gross income of X

facture of Device Ain X Corp.’s accounting records COTP- 9rew to $750 million while the gross income
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of the new line of business grew to $150 million, sAGENCY: Internal Revenue Servicepart of a straddle that involves an option

20% of the X Corp. 1998 gross income. Thus, iIf|RS) Treasury on that stock or substantially identical
1998, the new line of business is substantial within stock or securities Under section

the meaning of paragraph (c) of this section, and ACTION: Final regulations. o
Corp. loses its status as an existing credit claimant _ _ ]_-092((3)(4)1 however, writing a QCC op-
for 1998 and all years subsequent. SUMMARY: This document containstion and owning the optioned stock is not

(e) Loss of status as existing credifinal regulations providing guidance ontreated as a straddle for purposes of sec-
claimant An existing credit claimant thatthe application of the rules governingion 1092.
adds a substantial new line of business mualified covered calls. The new rules ad- In order to be a QCC, a call option must,
a taxable year, or that has a new line airess concerns that were created by tlanong other things, be exchange-traded
business that becomes substantial in a taixtroduction of new financial instrumentsand not be deep in the money. An option is
able year, loses its status as an existirajter the enactment of the qualified coveleep in the money if the strike price of the
credit claimant for that year and all yearsred call rules. The final regulations willoption is lower than the lowest qualified
subsequent. provide guidance to taxpayers writingbench mark for the stock. This bench mark

(f) Effective date-(1) General rule qualified covered calls. is generally the highest available strike
This sec_tion applies tg taxablg years of BEEECTIVE DATE: These regulationsprice for an qption on the s_tock that is less
possessions corporation beginning on Yo effective January 25, 2000 than the applicable stock price.
after January 25, 2000. ' ’ At the time the QCC provisions were en-

(2) Election for retroactive application FOR FURTHER INFORMATION CON- acted, exchange-traded options were avail-
Taxpayers may elect to apply retroacTACT: Pamela Lew of the Office of As-able only at standardized maturity dates
tively all the provisions of this section forsistant Chief Counsel (Financial Institu-and strike price intervals. This fixed-inter-
any open taxable year beginning after Ddions and Products), (202) 622-3950 (notal system was a basic assumption of the

cember 31, 1995. Such election will be toll-free number). Congressional plan for QCCs and, more
effective for the year of the eIection an%UPPLEMENTARY INEFORMATION: ;p_e_:cifically, was _the foundation _for the def-
all subsequent taxable years. This section inition of a deep-in-the-moneyption.

will not apply to activities of pre-existing Background Certain options exchanges have begun
businesses for taxable years beginning be- to trade equity options with flexible
fore January 1, 1996. On June 25, 1998, the IRS published iferms. Unlike standardized exchange-

the Federal Registerproposed regulations traded options, these options could have
REG-104641-97 (1998-29 I.R.B. 9 [63trike prices at other than fixed intervals.
F.R. 34616]) addressing whether strikgor this reason, there is concern that the
prices available for equity options withstrike prices established for equity options
Approved January 12, 2000. flexible terms affect the definition of awith flexible terms could impact the
_ qualified covered call (QCC) under sectiohench-mark system for standardized ex-
Jonathan Talisman, 1092(c)(4) for equity options with stan-change-traded options.
ACting Assistant SecretaWdardized terms. No requests to Speak at aThe proposed reguiations provide that
of the Treasury. public hearing were received, and no publigtrike prices established by equity options

hearing was held. with flexible terms are not taken into ac-

(Filed by the Office of the Federal Register on Janu- . : . .. .
ary 21, 2000, 8:45 a.m., and published in the issue of Two written comments were receivedcount in determining whether options that

the Federal Register for January 25, 2000, 65 F.H.N€se comments focused on whether egre not equity options with flexible terms
3814) Uity OptiOﬂS with flexible terms should beare deep in the money. Thus, the existence
ellglble for QCC treatment. After ConSid-of strike prices established by equity op-
ering these comments, the IRS and Tregons with flexible terms does not affect the
sury have decided to address the eligibilowest qualified bench mark, as determined

ity of equity OptiOﬂS with flexible terms under section 1092(0)(4)(D), for an equity
26 CFR 1.1092(c)-1: Equity options with flexible gnd certain other equity options for QCQ)ption with standardized terms.

David Mader,
Acting Deputy Commissioner
of Internal Revenue.

Section 1092.—Straddles

terms. treatment in other forthcoming guidance. One commentator was concerned that
One of the comments also suggestedigage of the phrase “existence of strike
T.D. 8866 clarifying change to the text of the proprices established by equity options with-

posed regulations. After revising the regout standardized terms” might be inter-

ulation to take into account this Commentpreted as requiring actual trading at a par-
DEPARTMENT OF THE TREASURY  the proposed regulations are adopted hycular strike price. The commentator

Internal Revenue Service this Treasury decision. suggested that the regulation be modified
26 CFR Part 1 : - to discuss the availability of a strike price
Explanation of Provisions ; . . .
for equity options with flexible terms
Equity Options With Flexible Section 1092(c) defines a straddle ather than the existence of a strike price
Terms; Special Rules and offsetting positions with respect to per£stablished by equity options with flexi-
Definitions sonal property. Under section 1092(d)(3ple terms. This suggestion has been in-

stock is personal property if the stock igorporated into the final regulation.
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Special Analyses tions with flexible terms under the quali-this section) or other market which the
, . fied covered call rules. Secretary determines has rules adequate

It has been determined that this Trea- ) Ng effect on lowest qualified bencho carry out the purposes of section 1092
sury decision is not a significant regulam e for standardized optionghe avail- and is—
tory action as defined in Executive Ordepyjjivy of strike prices for equity options  (A) Substantially identical to the equity
12866. Therefore, a regulatory assesgt flexible terms does not affect the deoptions described in paragraph (d)(1)(i) of
ment is not required. It also has been desrmination of the lowest qualified benctthis section: and
termined that section 553(b) of the Ady, a0 a5 defined in section 1092(c)(4)(D), (B) Approved by the Securities and Ex-
ministrative Procedure Act (5 U.S.C.tqr an option that is not an equity optiorchange Commission in a Securities Ex-
chapter 5) does not apply to these regulgjit flexible terms. change Act Release.
tions and, because the regulations do not ) reserved]. (2) Securities Exchange Act Release
impose a collection of information on (4 pefinitions For purposes of this means a release issued by the Securities
small entities, the Regulatory Flexibility gofion_ and Exchange Commission. To deter-
Act (5 U.S.C. chapter 6) does not apply. (1) gquity option with flexible terms mine identifying information for releases
Pursuant to section 7805(f) of the Intemal,eans an equity option— referenced in paragraph (d)(1) of this sec-
Revenue Code, the notice of proposed iy That is described in any of the fol-tion, including release titles, identification
rulemaking was submitted to the Chiefqing Securities Exchange Act Re-numbers, and issue dates, contact the Of
Counsel for Advocacy of the Small Busijgages fice of the Secretary, Securities and Ex-
ness Administration for comment on its Ay self-Regulatory Organizations;change Commission, 450 5th Street, NW.,
impact on small business. Order Approving Proposed Rule Change®/ashington, DC 20549. To obtain a copy
and Notice of Filing and Order Grantingof a Securities Exchange Act Release,
Accelerated Approval of Amendments bysubmit a written request, including the

The principal author of these regulathe Chicago Board Options Exchangespecific release identification number,
tions is Pamela Lew, Office of Assistaninc. and the Pacific Stock Exchange, Inctjtle, and issue date, to Securities and Ex-
Chief Counsel (Financial Institutions andRelating to the Listing of Flexible Equity change Commission, Attention Public
Products). However, other personneDptions on Specified Equity SecuritiesReference, 450 5th Street, NW., Washing-
from the IRS and Treasury Departmen&ecurities Exchange Act Release Naon, DC 20549.

Drafting Information

participated in their development. 34-36841 (Feb. 21, 1996); or (e) Effective date These regulations
*ok ok ok ok (B) Self-Regulatory Organizations;apply to equity options with flexible
, Order Approving Proposed Rule Changeterms entered into on or after January 25,
Adoption of Amendments to the and Notice of Filing and Order Granting2000.
Regulations Accelerated Approval of Amendment Robert E. Wenzel,

dVos. 2 and 3 to the Proposed Rule Change

Accordingly, 26 CFR part 1 is amende )
by the American Stock Exchange, Inc.,

Deputy Commissioner

as follows: | b ' ) of Internal Revenue.
Relating to the Listing of Flexible Equity
PART 1—INCOME TAXES Options on Specified Equity SecuritiesApproved January 17, 2000.
o Securities Exchange Act Release No. )
Paragraph 1. The authority citation fop,_37336 (June 27, 1996); or Jonathan Talisman,
part 1 is amended by adding an entry in (C) Self-ReguIa,tory O'rganizationS' Acting Assistant Secretary

numerical order to read as follows:
Authority: 26 U.S.C. 7805 * * *

Order Approving Proposed Rule Change of the Treasury.

and Notice of Filing and Order Granting, . .
Section 1.1092(0) 1 a0 i55ued UM aclerared Appraval of Amendmenty s hess et Fader megeter o s
26 U.S.C. * %% Nos. 2, 4 and 5 to the Proposed Rul@e Federal Register for January 25, 2000, 65 F.R.
1092(C)(4)(H)' . Change by the Philadelphia Stock Ex3812)
regggszfollsoevsg'on 1.1092(c)-1 is added Qhange, Inc., Relating to the Listing of
: . . .,, Flexible Exchange Traded Equity and

§1.1092(c)-1 Equity options with 46, Options, Sgcurities Excr?ange Acbection 1274.—Determination
flexible terms. Release No. 34—39549 (Jan. 23, 1998); @f Issue Price in the Case of

_(a)In general Section 1092(c)(4) pro- (py Any changes to the SEC releaseSertain Debt Instruments Issued
vides an exception to the general rule thafascribed in paragraphs (d)(1)(i)(A)for Property

a straddle exists if a taxpayer holds Sto%rough (C) of this section that are ap-

and writes a call option on that stockpgyeqd by the Securities and Exchang@lso Sections 42, 280G, 382, 412, 467, 468, 482,
Under section 1092(c)(4), the ownershig,mmission: or 483, 642, 807, 846, 1288, 7520, 7872.)
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rates for February 2000.
Rev. Rul. 2000-9

This revenue ruling provides variou
prescribed rates for federal income tax
purposes for February 2000 (the current

purposes of section 1274(d) of the Interpropriate percentages for determining the
nal Revenue Code. Table 2 contains tHew-income housing credit described in
short-term, mid-term, and long-term adsection 42(b)(2) for buildings placed in
g’usted applicable federal rates (adjusteservice during the current month. Finally,
AFR) for the current month for purposeslable 5 contains the federal rate for deter-
f section 1288(b). Table 3 sets forth thenining the present value of an annuity, an

month.) Table 1 contains the Short_te”_qadjusted federal long-term rate and thmterest for life or for a term of years, or a

mid-term, and long-term applicable fed-
eral rates (AFR) for the current month fo

ong-term tax-exempt rate described imemainder or a reversionary interest for
Pection 382(f). Table 4 contains the appurposes of section 7520.

REV. RUL. 2000-9 TABLE 1

Applicable Federal Rates (AFR) for February 2000

Period for Compounding

Annual Semiannual Quarterly Monthly
Short-Term
AFR 6.20% 6.11% 6.06% 6.03%
110% AFR 6.83% 6.72% 6.66% 6.63%
120% AFR 7.46% 7.33% 7.26% 7.22%
130% AFR 8.10% 7.94% 7.86% 7.81%
Mid-Term
AFR 6.56% 6.46% 6.41% 6.37%
110% AFR 7.24% 7.11% 7.05% 7.01%
120% AFR 7.90% 7.75% 7.68% 7.63%
130% AFR 8.58% 8.40% 8.31% 8.26%
150% AFR 9.92% 9.69% 9.58% 9.50%
175% AFR 11.63% 11.31% 11.15% 11.05%
Long-Term
AFR 6.77% 6.66% 6.61% 6.57%
110% AFR 7.46% 7.33% 7.26% 7.22%
120% AFR 8.15% 7.99% 7.91% 7.86%
130% AFR 8.85% 8.66% 8.57% 8.51%
REV. RUL. 2000-9 TABLE 2
Adjusted AFR for February 2000
Period for Compounding
Annual Semiannual Quarterly Monthly
Short-term
adjusted AFR 4.19% 4.15% 4.13% 4.11%
Mid-term
adjusted AFR 4.87% 4.81% 4.78% 4.76%
Long-term
adjusted AFR 5.73% 5.65% 5.61% 5.58%
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REV. RUL. 2000-9 TABLE 3
Rates Under Section 382 for February 2000
Adjusted federal long-term rate for the current month 5.73%
Long-term tax-exempt rate for ownership changes during the current month (the highest of the adjusted
federal long-term rates for the current month and the prior two months.)
5.73%
REV. RUL. 2000-9 TABLE 4
Appropriate Percentages Under Section 42(b)(2)
for February 2000
Appropriate percentage for the 70% presentvalue low-income housing credit 8.57%
Appropriate percentage for the 30% presentvalue low-income housing credit 3.67%
REV. RUL. 2000-9 TABLE 5
Rate Under Section 7520 for February 2000
Applicable federal rate for determining the present value of an annuity, an interest for life or a term
of years, or a remainder or reversionary interest 8.0%
Section 1288.—Treatment of SUMMARY: This document contains The collections of information con-
Original Issue Discounts on Tax final regulations that relate to the treattained in these final regulations have been
Exempt Obligations ment of corporate subsidiaries of S corpaeviewed and approved by the Office of

rations and interpret the rules added to thHdanagement and Budget in accordance
The adjusted applicable federal short-term, midinternal Revenue Code by section 1308 afith the Paperwork Reduction Act (44
term, and long-term rates are set forth for the monfiho gmg)| Business Job Protection Act of).S.C. 3507) under control number 1545-

of February 2000. See Rev. Rul. 2000-9, page 497

1996. These regulations provide the putt590. Responses to these collections of

lic with guidance needed to comply withinformation are required to determine the

Section 1361.—S Corporation

. tions and their shareholders. an S corporation will be treated under the
Defined . Internal Revenue Code
DATES: Effective Date These regula- An agency may not cbnduct or sponsor
26 CFR 1.351-2: Definitions relating to S tions are effective January 20, 2000. . . ’
corporation subsidiaries. and a person is not required to respond to,
Applicability Date For dates of applic- a collection of information unless the col-
ability, see 8§81.1361-4(a)(3)(iii), lection of information displays a valid
T.D. 8869 1.1361-4(a)(5)(i), 1.1361-5(c)(2),control number assigned by the Office of
1.1361-6, 1.1362-8(e), andManagement and Budget.
DEPARTMENT OF THE TREASURY 301.6109-1(i)(4). The estimated annual burden per re-
Internal Revenue Service FOR FURTHER INFORMATION CON- spondent/recordkeeper varies from 45

26 CFR Parts 1, 301, and 602 TACT: Jeanne M. Sullivan (202)622-

3050 (not a toll-free number) or David ‘]'erage of 57 minutes
Sotos (202)622-3050 (Subchapter S); :
Michael N. Kaibni (202)622-7550 (Sub-

AGENCY: Internal Revenue Servicechapter C) (not toll-free numbers).

Subchapter S Subsidiaries

(IRS), Treasury. SUPPLEMENTARY INFORMATION:  Internal Revenue ServiceAttn: IRS Re-
ACTION: Final regulations. P K Reduction A ports Clearance Officer, OP:FS:FP, Wash-
aperwork Reduction Act ington, DC 20224, and to th@ffice of
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applicable law and will affect S corpora-manner in which a corporate subsidiary of

minutes to 1 hour, depending on individ-
ual circumstances, with an estimated av-

’ Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be sent to the



Management and Budget Attn: Desk a. QSub Election with the legislative history of the QSub pro-
Officer for the Department of the Trea- The proposed regulations provide that/isions, conform the results of the deemed
sury, Office of Information and Regula-\yhen an S corporation makes a valid QSdf§luidation to the results that would obtain
tory Affairs, Washington, DC 20503. election with respect to a subsidiary, th& an actual liquidation occurred, and follow
Books or records relating to this collecsubsidiary is deemed to have liquidatetN® approach taken in other provisions of
tion of information must be retained asnto the parent S corporation immediatelyhe tax law. In T.D. 8844, (1999-50 I.R.B.
long as their contents may become matepefore the QSub election is effective. Th&61) published on November 29, 1999 (64
ial in the administration of any internaltax treatment of this liquidation, alone or iR 66580), rules for elective changes in the
revenue law. Generally, tax returns anghe context of any larger transaction (foplassification of an entity for Federal tax
tax return information are confidential, agxample, a transaction that also includgd!rposes also provide that the tax treatment

required by 26 U.S.C. 6103. the acquisition of the subsidiary’s stock),Of a cha_nge_ in the cla_lssification of an entity
generally is determined under all relevar®®y €lection is determined under all relevant
Background provisions of the Code and general principrovisions of the Internal Revenue Code

. . ples of tax law, including the step transac@nd general principles of tax law, including
On April 22, 1998, the IRS published, ', ine However, the proposed regdhe Step transaction doctrine.) Accordingly,

REG-251698-96, 1998-20 I.R.B. 14 (63, inciude a special transition rule thaih€ final regulations provide that general
FR 19864) concerning the treatment 0.I:?pplies to certain elections effective prior t@rinciples of tax law, including step trans-
corporate subsidiaries of S corporation§he date that is 60 days after publication giction, apply to determine the tax conse-
The regulations interpreted rules added to_, regulations in théederal Register duences of the transactions that include a
the Internal Revenue Code (Code) by seqy .y anition rule suspends the applicatidRSub election. The final regulations pro-
tion 1308 of the Small Business Job Prog; ., step transaction doctrine with respetfde examples illustrating the results of ap-

tection Act of 1996, Public Law 104-188,, ., acquisition of stock followed by aPlying step transaction in the context of a

110 Stat. 1755 (the Act), as amended l%Sub election in cases where the S corp&Sub election.

section 1601 of the Taxpayer Relief AC"ation and the subsidiary are related (as de-

of 1997, Public Law 105-34, 111 Stat,__. . . : ~ The final regulations also provide for an
788 (the 1997 Act). The Act modiﬁedscnbed in section 267(b)) prior to the ac

Uisition of the subsidiary’s stock extended transition period during which
section 1361 of the Code to permit an g Y ' step transaction will be suspended. During

corporation (1) to own 80 percent or more Commentators expressed concermn ovgfe extended transition period, it is antici-
of the stock of a C corporation, and (2) té"€ application of the step transaction dogsated that proposed regulations published
elect to treat a wholly owned subsidianf'ine to transactions that include then the Federal Register on June 14, 1999,
as a qualified subchapter S subsidiarféemed liquidation that occurs as the resi|ating to the tax treatment of partially
(QSub). The 1997 Act made a technicdlf @ QSub election. These commentatogyntrolled subsidiaries under section
correction to section 1361 to provide reg2rgued that applying step transaction to thgsg(a)(1)(C) (64 FR 31770), will be final-
ulatory authority to make exceptions tgcquisition of stock that precedes a QSubed. These regulations generally reverse
the general tax treatment of an election t8/ection can cause the transaction to be fgre |RS's position that the acquisition of as-
be a QSub. cast as an asset acquisition under sectiggts of a partially controlled subsidiary does
Written comments were received in reS20 With results that may be inconsisterfor qualify as a tax-free reorganization
sponse to the notice of proposed rulemal!th the expectations of some taxpayerginder section 368(a)(1)(C). SBausch &
ing, and a public hearing was held on odUnder step transaction principles, for ext omp Optical Co. v. Commission&0 T.C.
tober 14, 1998. After consideration of alff™PI€: if, pursuant to a plan, a shareholdgj (1958), aff'd 267 F.2d 75 (2d Cir.),
the comments, the proposed regulatio contributes t_he stock of one wholly owneg gt denied, 361 U.S. 835 (1959); Rev.
under sections 1361, 1362, and 1374 ange corporation (S2) to another whollyry| 54-396, 1954-2 C.B. 147. The regu-
adopted, as revised by this Treasury deckr. ned S corporation (S1), and makes @jons provide that preexisting ownership
sion. The comments received and the r&2>UP election for S2, the transaction genegt 4 portion of a target corporation’s stock
visions are discussed below. In additiorft? Would be a reorganization under seqyy an acquiring corporation generally wil
regulations under section 6109 ar jon 368(a)(1)(D), with the possibility of not prevent the solely for voting stock re-
adopted to provide additional guidancd@n recognition under section 357(C). Segyirement in a “C” reorganization from
consistent with the QSub provisions. generally, Rev. Rul. 67-274 (19672 C.Bpeing satisfied. See also Notice 20001,
On January 13, 1997, the IRS pub-141)' In the opinion of these commentagnpo—2 |.R.B. 288, which provides that the
lished Notice 97-4, 19971 C.B. 351, wQors, the legislative history of the QSub proproposed regulations, when finalized, will

Qisions indicates that the deemed liquid i 1 i
rovide a temporarv procedure for maks: JICAtes 'G%rovide that the regulations generally will
b porary p tion that is incident to a QSub electioryppy to transactions occurring after De-

tice 97—4 when making a QSub electio

%han recast under the principles of the st inalizati i
until the QSub election form is published princip &Rents. The finalization of these regulations

transaction doctrine. will provide additional certainty as to the
Explanation of Provisions After consideration of all of the com-tax consequences of making a QSUB elec-

ments, Treasury and the IRS believe thaibn in situations where an S corporation
1. Step Transaction Doctrine the proposed regulations are consisteatquires the remainder of a partially con-
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trolled subsidiary in exchange for stock oformer QSub’s assets, rather than a lowéion
the S corporation and immediately therecarryover basis that would result (absent a Under section 332(a), no gain or loss
after elects QSUB status with respect to theection 338 election) from treating theshall be recognized on the receipt by a
subsidiary. deemed formation of the new corporatiomorporation of property distributed in
b. QSUB Termination as an independent step qua_l|fy|ng undeqom_plete I|qU|o_Iat|on of anothe_r corpora-

. : .section 351. In order to assist taxpayeton if the requirements of section 332(b)

Section 1361(b)(3)(C) provides that, i ; o . .
. : to understand the effect of QSub terminaare satisfied. Those requirements include

a QSUB election terminates, the corpor

. < . 6hons, the final regulations include two exthe adoption of a plan of liquidation at a
tion is treated as a new corporation ac- . : : . o

. . . mples that illustrate the contrasting takme when the corporation receiving the
quiring all of its assets (and assuming a

of its liabilities) from the S corporation i consequences of purchasing 21 percent distribution owns 80 percent or more of

. _the stock of a QSub as opposed to the télxe stock of the liquidating corporation.
exchange for stock of the new corporatloréonse uences of contributing property té QSub election results in a constructive
immediately before the termination. Th q g property

. . She QSub in exchange for 21 percent diquidation for Federal tax purposes. For-
proposed regulations provide that the t ) : . T
) . e former QSub’s stock. The final regumally adopting a plan of liquidation for
treatment of this transaction or of a larger

. . . - Jations include additional examples illusthe QSub, however, is potentially incom-
transaction that includes this transactiofy_.. . . : .

: ) ating the consequences of revoking thpatible with the QSub provisions of the
will be determined under the Code an

eneral princibles of tax law. includin Sub election prior to sale of the QSub’€ode, which allow the state-law entity to
g P P ' 9stock and of merging a QSub into a disrezontinue to exist while liquidating only

the step transaction doctrine. The pro- . :
. : : arded entity prior to such sale. for Federal tax purposes. In order to pro-
posed regulations include examples illusy .-, . . . oo
. o 2. “"F" Reorganizations During the Tran- vide tax treatment for the constructive lig-
trating the application of the step transac-... . T :
. . . sition Period uidation incident to a QSub election that
tion doctrine in the context of the

termination of a QSUB election. As noted above, commentators geners compatible with the requirements of

Commentators recommended that SteaIIy oppose applylng '_[he step transactiosection 332, _th_e proposed regulgtlons in-
. L ﬁoctrlne to the acquisition of the stock otlude a provision that the making of a
transaction not apply to the termination o

; a corporation followed immediately by aQSub election satisfies the requirement of
a QSUB election. Those commentator . . S
6Sub election. Some commentatorsggdopting a plan of liquidation.

argue that the z_appl|cat|on .Of the St.e?\owever, suggested that, for policy and One commentator asked that the regu-
transaction doctrine causes inappropriate, ; L . . )

tax results in some situations. One exarr?—ther reasons, during the transition pédations provide a safe harbor with respect
) riod, the formation of a new shell S cor+to the timing of the adoption of the plan of

Elgcckltggals(ggsI;G%(Ir?e(r);bﬂtgi:(i:ne:tﬁnm tt:g)oration (Newco) by the shareholders diquidation for purposes of section 332.
QSUB election ’Underyste transa?:tior?n existing S corporation, followed by theThe commentator argued that, where the
rincioles. the d.eemed formarl)tion of a neV(\;ontribution of the stock of the existing Sacquisition of stock followed by the
(F:)or oliatio'n that occurs as a result of th(éorporation to Newco, coupled with andeemed liquidation does not constitute a
QSﬂb termination fails to qualify under|mmediate QSub election for the existingeorganization (after appropriate applica-

. ._corporation, should be characterized asteoon of step-transaction principles), the
section 351 because the S corporation o : : .
: . reorganization under section 368(a)(1)(Reegulations should provide that, for pur-
parent is not in control of the new corpo- o g . . A
ration as defined in section 368(c) afte'rf all of the other requisites of that sectiorposes of applying section 332 to the liqui-
are met. Treating the transaction as atation incident to a QSub election, the S

:geqisl?fssl:t:](:jrgr g‘sczgﬁsgétlofgg}ﬁ ]:f;gldlrgF re_zo_r_ganization (as oppose_d to a st_ockorpora_tion Wi_II be d_eemed_t(_) adopt a
be recognized on all of the Q,Sub’s assetgf:qu!smon followed by _a_sect|on 332 lig-plan of I|q_U|dat|on for its subS|d_|ary as_of
Treasury and the IRS believe that it iU|dat|0n) can be bene_ﬂmal to taxpayersthe effective date of the ele<_:t|_qn, which
appropriate to apply the step transactio\?:or example, the existing S_cprporanon’should not_ precede the acquisition by the
doctrine to the termination of a QSubpaxable year dpes_not close if it undergoes corporat|_or_1 of 100 percent of the stock
election. Applying the step transactior F reorganization. : of the su_bs_|d|ary. :
principles to the control requirement of In !|ght of the underlymg purpose of the '_I'hg tlmlng_of_the adopt|_0n of the plan
section 351 after the disposition of QSu%ransn_lon rule as a relief provision for theof I|quu_jat|0n is important in th_e cpnte_xt
stock is completed is consistent with th ene_fl_t of ta>_<payers,_ dun_ng the_extended_f s_ectl(_)n 332 because _only liquidating
legislative history of the QSub termina?ra.nsmon period prowded in the final regu-distributions to a corporation that owns 80
tion provisions. S. Rep. No. 104_281Iat|ons, the IRS will not_ chz_illenge taxpay-p_er_cent or more of the_ stock of the sgb-
104" Cong., 2d Sess. 52 n.59 (1996)_érs Who_, through_ application of_thg stegidiary when the plan is adopted qughfy
Moreover in' many cases, application 0}ransacnon doctrine to an acq_wsmon (_)for tax-free trea_tment._ A QSub election
the step t’ransaction doctri’ne will provid stock followed b_y a QSub electlon_, ob_talrcannqt be effective until the parent S cor-
a more taxpayer favorable result than gistgx_treatment S|_m|la_r to that applied in ap_oratlon owns 100 percer_wt of th_e s_ub-
ing separate effect to each step. This m valid reorg_am_zatlon under sect|0r1_S|d!ary. Thus, the constrgcnve liquidation
oceur, for example, if 100 percent of the’ 8(a)(1)(F) if, without _regard to the transiincident to a QSub election cannot com-
stock’of a QSub is,sold In that case a‘:f)l_on rule, the transaction would properlymence before that level of ownership is
. o ' “'gualify as such a reorganization. attained. Furthermore, providing cer-
plying step transaction principles WOU|£

result in a fair market value basis for the" Timing of Adoption of Plan of Liquida- tainty with respect to the deemed timing

February 7, 2000 500 2000-6 I.R.B.



of the adoption of the plan of liquidationcorporation, arrangements that are nsome or all of the members of the group
facilitates the efficient administration andconsidered to be stock under the onend certain unintended implications of the
use of the QSub provisions. Accordinglyclass-of-stock rules of §1.1361-1(l)sentence added to §1.1374-8(b) in the
to provide tax treatment of a QSub elecshould be disregarded. The commentgroposed regulations.
tion that is compatible with the require-tors noted that applying the principles of. Section 1374
ments of section 332, the final regulationghese regulations would provide certainty Section 1374(d)(8) and §1.1374-8(a)
provide that, for purposes of satisfyingwith respect to the subsidiary’s eligibilitygenerally provide that, if an S corporation
the requirement of section 332(b) that theo be a QSub and avoid difficult debt/eqacquires assets in a transaction in which
parent corporation own stock in the subuity determinations. the S corporation’s basis in the assets is
sidiary meeting the requirements of sec- The final regulations adopt the positiordetermined (in whole or in part) by refer-
tion 1504(a)(2) on the date of adoption ofecommended by the commentators. Thence to a C corporation’s basis in the as-
the plan of liquidation of the subsidiary,final regulations provide that, for purposesets (or any other property) (a section
the plan of liquidation is deemed adoptedf determining whether the deemed liqui1374(d)(8) transaction), section 1374 ap-
immediately before the deemed liquidadation of the subsidiary qualifies undeplies to the net recognized built-in gain at-
tion incident to a QSub election unless aection 332, the deemed exercise of an ofibutable to the assets acquired in such a
formal plan of liquidation that contem-tion under §1.1504—4 and any instrumentransaction. Section 1.1374-8(b) pro-
plates the filing of the QSub election isobligation, or arrangement that would novides that, for purposes of the tax im-
adopted on an earlier date. (Although nbe considered stock under the one-clasposed under section 1374(d)(8), a sepa-
similar rule is contained in the rules forof-stock rules of §1.1361-1(l) are disrerate determination of tax is made with
elective changes in the classification of agarded in determining if the stock ownerfespect to the assets the S corporation ac-
entity for Federal tax purposes, Treasurghip requirements of section 332(b) arquires in one section 1374(d)(8) transac-
and the IRS intend to amend those regulaset. For example, an option that wouldion from the assets the S corporation ac-
tions to include such a rule.) However, ihot be treated as stock under 81.1361—-fuires in another section 1374(d)(8)
as a result of the application of general talgut that would be treated as exercisetiansaction and from the assets the corpo-
principles the transactions that include thender §1.1504—4, is disregarded. Simiration held when it became an S corpora-
QSub election are treated as an asset darly, if a QSub election terminates, in detion.
quisition, section 332 is not applicablgermining the applicability of section 351, A corporation’s section 1374 attributes
and this rule has no relevance. the determination of whether stock ownerfloss carryforwards, credits, and credit
4. Insolvent Subsidiaries ship of the newly formed corporation satisearryforwards as provided in
In general, section 332 does not applfies the control requirement of sectior§1.1374-1(c)) may be used only to reduce
to the liquidation of an insolvent corpora-368(c) is made without regard to instruthe section 1374 tax imposed on the dis-
tion, because the parent corporation do@sents, obligations, or other arrangemenisosition of assets held by the S corpora-
not receive at least partial payment for théhat are not treated as stock for purposes tbn at the time it converted from C status.
stock of its subsidiary. See, e.g.the 100 percent stock ownership requird-ikewise, section 1374 attributes ac-
8§1.332-2(b) and Rev. Rul. 68-602nent for the election. quired in one section 1374(d)(8) transac-
(1968-2 C.B. 135). One commentator The rule regarding options undettion may be used only to reduce tax on the
recommended that a QSub election mad¥l.1504—4 is included for purposes of apdisposition of assets acquired in that
for an insolvent subsidiary be eligible forplying section 332 because section 33Ransaction. This results in separate sec-
tax-free treatment under section 332. Thexplicitly incorporates the affiliation rulestion 1374 pools for purposes of calculat-
commentator argued that the legislativef section 1504. See §1.1504-4(a)(1) (thieg the tax imposed by section 1374.
history of the QSub provisions makes ibption rules apply to all provisions under One commentator noted that
clear that a QSub election should qualifghe Code and the regulations to which a81.1374-8(b) of the proposed regulations
as a liquidation under section 332 unlesiliation within the meaning of section implies that a QSub election for two or
regulations provide otherwise and thal504(a) is relevant). The affiliation rulesmore corporations results in a section
taxpayers may be unaware of the harsh rare not relevant for purposes of applyind374(d)(8) transaction for each subsidiary
sults of making a QSub election for an inthe rules regarding the 100 percent stocnd that this implication is contrary to the
solvent corporation. ownership requirement in sectiongeneral timing rules of §1.1361-4(b)(1).
Treasury and the IRS do not agree thdt361(b)(3)(B)(i). Accordingly, the rule Those general timing rules provide that
the legislative history indicates that seceoncerning the treatment of stock in apthe deemed liquidation of a tiered group
tion 332 applies to the liquidation of anplying the 100 percent stock ownershipf C corporations that elect S and QSub
insolvent corporation. In order to assistequirement does not refer to the optiostatus effective on the same day occurs at
taxpayers, an example illustrates the efules under §1.1504-4. the close of the day before the effective
fect of a QSub election for an insolven6. Section 1374 and Excess Loss Adate of the elections, while the parent is a
corporation. counts C corporation. As a result of the opera-
5. Definition of Stock of the QSub Commentary on the proposed regulation of the general timing rules, there is a
Commentators recommended that, fations identified certain discrepancies irsingle section 1374 pool when the parent
purposes of determining whether a sulthe treatment of tiered groups of corporacorporation’s S election is effective.
sidiary is wholly owned by the parent Sions when QSub elections are made fdvioreover, the commentator noted that a
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literal reading of 81.1374—8(b) of the pro-corporation and the acquiring S corpora?. Timing
posed regulations may cause the assetstimin makes QSub elections for the parent One commentator noted a potential
an S corporation that is acquired by a @nd members of the consolidated group,lack of coordination in the regulations
corporation to become subject to sectiodeemed liquidation of the parent prior tdhat determine the timing of the termina-
1374 when the acquiring C corporatiorihe deemed liquidation of other memberson of the S election of an acquired S cor-
immediately makes an S election for itselbf the consolidated group may be a dispgoration and the deemed liquidation inci-
and a QSub election for the acquired Sition that triggers income recognition withdent to a QSub election for that S
corporation. Finally, the commentator rerespect to ELASs in the subsidiaries’ stock.corporation. The commentator acknowl-
quested that the final regulations provide. Modifications adopted in the final reg-edged that the intent of the proposed regu-
that when an S corporation acquires alations lations is to provide that an acquired S
tiered group of corporations and makes The final regulations remove the pro-corporation for which a QSub election is
QSub elections effective on the same dafsed amendment to §1.1374-8(b). Fumade effective immediately on acquisi-
for some or all of the corporations, the aghermore, an amendment to the genertbn should have no intervening C period.
sets deemed acquired by the S corporatioiming rules under 81.1361-4(b)(1) for Other timing issues can arise with re-
will be treated as acquired in a single seacquired S corporations clarifies that agpect to the termination of a QSub elec-
tion 1374(d)(8) transaction, consistenacquired S corporation liquidates into ation. The regulations provide rules that
with the apparent intent of the generahcquiring corporation as of the beginningiovern the timing of the deemed liquida-
timing rules of §1.1361-4(b)(1) of theof the day of acquisition, after the parent'sion incident to a QSub election and of the
proposed regulations. S election, if any, is effective. There is ndermination of a QSub election. The reg-
b. Excess loss accounts section 1374(d)(8) transaction when an 8lations also provide examples illustrat-
Section 1.1502-19 of the Income Taxorporation acquires assets from anothémg those rules. The regulations generally
Regulations provides rules requiring, irS corporation, if the acquired S corporaare intended to provide that a corporation
certain instances, a member (X) of a cortion has no C corporation history. Thanay move between S and QSub status
solidated group of corporations to includemodification to the timing rule also clari- without an intervening C period, if the ap-
in income its excess loss account (ELA) ifies that there is no period during whictpropriate election is made effective as of
the stock of another member (Y) of thean acquired S corporation is a C corpordhe termination of the previous S or QSub
group. An ELA reflects X’s negative ad-tion if the QSub election is made effectiveelection. The regulations are coordinated
justments with respect to Y’s stock to thes of the time of the acquisition. with provisions under section 338 and
extent the negative adjustments exceed X's As noted in the commentary, the orde§81.1362—-2 and 1.1502-76 that have dif-
basis in the stock. An ELA must be in-of the deemed liquidations for a tieredering timing provisions.
cluded in X's income if X is treated as disgroup of corporations for which QSub8. Inadvertent QSub Election and Inad-
posing of Y's stock. See §1.1502—-19(b)(1)elections are made (effective on the sameertent Termination Relief
A merger or liquidation of X into an S cor-date) is significant for purposes of section One commentator requested that the
poration or an S election by X is treated asE74 and under §1.1502-19. In many situegulations provide inadvertent invalid
disposition that triggers income recognitiorations, it is preferable to have the deeme@Sub election relief similar to the relief
with respect to an ELA in Y stock. In con-liquidations occur in order from the lowesthat is available under section 1362(f) for
trast, X’s income or gain in certain cases iser subsidiary to the highest tier subinadvertent invalid S elections and inad-
subject to any nonrecognition or deferrasidiary, a bottom-up liquidation order. As avertent S terminations. The proposed reg-
rules applicable, including section 332. Asesult of that ordering, the final liquidationulations include a provision indicating
a result, if Y liquidates into X in a transac-of the highest tier subsidiary results in @hat inadvertent QSub termination relief
tion subject to section 332, there is no insingle section 1374 pool for the group. Imay be available under standards estab-
come recognition with respect to an ELA inraddition, in the case of a consolidatetdished by the Commissioner for inadver-
Y’s stock. See §1.1502-19(b)(2)(i). group of corporations, because the deemeéent termination of an S election under
Under the general timing rules ofliquidation of the common parent follows§1.1362—4.
81.1361-4(b)(1), if the common parenthe deemed liquidation of its subsidiaries, The QSub provisions include no sec-
elects S status, the deemed liquidations tfere is no deconsolidation for purposes dfon analogous to section 1362(f) that al-
the subsidiary members of the consoli§1.1502-19 and no triggering of ELAs. Inows the IRS to determine that a corpora-
dated group for which QSub elections arether circumstances, however, a top to botion is a QSub during a period when the
made (effective on the same date as thet@n liquidation of a tiered group of sub-corporation does not satisfy the require-
election) occur as of the close of the dagidiaries may be preferable. Therefore, thment of section 1361(b)(3)(B)(i). For ex-
before the QSub elections are effectivdinal regulations allow the S corporation teample, if the parent corporation inadver-
while the S electing parent corporation ispecify the order of the deemed liquidatently transfers one share of QSub stock
still a C corporation. As a result, there isions when QSub elections are made (efe another person, the QSub election ter-
no triggering of income with respect tofective on the same day) for a tiered grouminates. The subsidiary is not eligible to
ELAs in the stock of the subsidiary corpoof subsidiaries. In default of an electionhave a QSub election in effect for the pe-
rations if the liquidations qualify underthe deemed liquidations occur in succesiod during which the parent does not own
section 332. In contrast, if a consolidatedion on the effective date of the election]00 percent of its stock. If the QSub elec-
group of corporations is acquired by an 8eginning with the lowest tier subsidiary. tion terminates because of the inadvertent
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termination of the parent’s S electionyegarding employer identification num-301.6109-1(i), relating to EINs, applies on
however, relief may be available undebers (EINs) for QSubs. The regulationsr after January 20, 2000.
section 1362(f). A favorable determinatestate the general rules that (1) when an
tion under that section causes the sulentity’s classification changes as a resuftPecial Analyses
sidiary to continue to satisfy the requireof an election, it retains its EIN; and (2) |1 has been determined that this Trea-
ments of section 1361(b)(3)(B)(ii) duringunless regulations or published guidancgury decision is not a significant regula-
the period when the parent is accorded rgrovide otherwise, a disregarded entit¥Ory action as defined in Executive Order
lief for inadvertent termination of its S(including a QSub) must use its owner’s ,ggg. Therefore, a regulatory assess-
election. Moreover, if the parent fails toEIN for Federal tax purposes. ment is not required. It has also been de-
make a timely QSub election, relief may Notice 99-6 (1999-3 I.R.B. 12) pro-iarmined that section 553(b) of the Ad-
be available under the procedures applicaides guidance that, under limited cirininistrative Procedure Act (5 U.S.C.
ble under §301.9100-1 and §301.9100—-&umstances, a disregarded entity may UsRapter 5) does not apply to these regula-
The final regulations do not include thets own EIN. If a QSub wishes to use it§jons. It is hereby certified that the collec-
provision relating to the inadvertent terown EIN in accordance with Notice 99—, of information in these regulations
mination of a QSub election. The rebut did not have an EIN prior to becomingyij not have a significant impact on a
moval of that provision is not intended taa QSub, it must apply for a new EIN. substantial number of small businesses.
suggest that relief under section 1362(f) is If a subsidiary’s QSub election termi-tis certification is based upon the fact
not available in appropriate circumstancesates, the new corporation formed as a @4t the economic burden imposed on tax-
(such as those discussed above), but is isult of that termination must use its OWMhavers by the collection of information
tended to avoid confusion with respect t&IN for Federal tax purposes. If the newg recordkeeping requirements of these
the scope of the IRS’s statutory authoritgorporation had an EIN before the eﬁecfegulations is insignificant. For example,

under section 1362(f). tive date of its QSub election or during it§he estimated average annual burden per
9. Ordering Rule for Termination of QSub status, it should use that EIN. Oﬂ}'espondent is less than one hour. Further-
QSub Elections erwise, the new corporation must apply,qre most taxpayers will only have to re-

Commentators requested that the findbr a new EIN. spond to the requests for information con-
regulations provide an ordering rule forl2. Effective Date and Transition rules  i4ined in §51.1361-3 and 1.1361-5 one
the simultaneous termination of QSub The regulations generally apply to taXtime in the life of the corporation. There-
elections as the result of the terminatioable years that begin on or after Janual%re’ a Regulatory Flexibility Analysis is
of an upper-tier subsidiary’s QSub elec20, 2000; however, taxpayers may elect tQ,; required under the Regulatory Flexi-
tion. The final regulations provide thatapply the regulations in whole, but not irbility Act (5 U.S.C. chapter 6). Pursuant
the terminations occur in succession, begpart (aside from those sections with specigl saction 7805(f) of the Internal Revenue
ginning with the upper-tier subsidiary,dates of applicability), for taxable Y82rode, the notice of proposed rulemaking
and include examples to illustrate the efbeginning on or after January 1, 20p6b- preceding these regulations was submit-
fect of simultaneous QSub terminations. vided the corporation and all affected taXoq to the Chief Counsel for Advocacy of
10. Banking Provisions payers apply the regulations in a consistefil e small Business Administration for

Consistent with the proposed regulamanner. To make the election, the corporady mment on its impact on small business.
tions, the final regulations provide thation and all affected taxpayers must file a
any special rules applicable to bankseturn or an amended return that is consi®rafting Information
under the Code continue to apply sepdent with these rules for the taxable year for
rately to banks as if the deemed liquidawhich the election is made. For purposes , X
tion incident to a QSub election had nobf this section, affected taxpayers mearfons are Jeanne M. Sullivan and David J.
occurred (the banking provisions). Comall taxpayers whose returns are affected byPtos of the Office of the Assistant Chief
mentators requested that the banking préhe election to apply the regulations. Th&ounsel (Passthroughs & Special Indus-
visions be retroactive to the effective dateules relating to the treatment of bank&i€s); and Michael N. Kaibni of the Of-
of the Act, by election. As authorized byapply to all taxable years beginning aftefice of the Assistant Chief Counsel (Cor-
section 1601 of the 1997 Act, and as firdbecember 31, 1996; seePorate). However, other personnel from
announced in Notice 97-5 (1997—1 C.B§1.1361-4(a)(3)(iii). The provision relat-N€ IRS and Treasury Department partici-
352), the final regulations provide that théng to transitional relief from the stepPted in thelr*divelogmint.
banking provisions apply to taxable yeargransaction applies to certain QSub elec-
beginning after December 31, 1996. Thions effective on or before the end of CalAdoption of Amendments to the
rule applies to all taxpayers and is noéndar year 2000; see §1'1361_4(3)(5)(ihegulations
subject to an election. The banking proviSection 1.1361— 5(c)(2), relating to auto-
sions also include a reference to othanatic consent for an S or QSub election Accordingly, 26 CFR parts 1, 301, and
published guidance for section 265(b)made for a corporation whose QSub ele&02 are amended as follows:
see Rev. Rul. 90-44 (1990-1 C.B. 54tjon has terminated within the five-year pe-

57). riod described in section 1361(b)(3)(D)PART 1—INCOME TAXES
11. Taxpayer ldentifying Numbers applies to certain QSub elections effective Paragraph 1. The authority citation for
The regulations provide clarificationafter December 31, 1996.

The principal authors of these regula-

Sectiofart 1 continues to read in part as follows:
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Authority: 26 U.S.C. 7805 * * * (1) In general. (d) ***
Par. 2. Amend 81.1361-0 as follows: (2) Application to elections in tiered situ- (1) * * *

1.Revise the introductory text. ations. (i) For taxable years beginning on or
2.Remove the entry for (3) Acquisitions. after January 1, 1997, a financial institu-
81.1361-1(d)(3). (i) In general. tion that uses the reserve method of ac-
3.Add entries for 881.1361-2,(ii) Special rules for acquired S corporacounting for bad debts described in sec-
1.1361-3, 1.1361-4, 1.1361-5, antions. tion 585 (for taxable years beginning
1.1361-6. (4) Coordination with section 338 elecprior to January 1, 1997, a financial insti-
The revisions and additions read as fokion. tution to which section 585 applies (or
lows: (c) Carryover of disallowed losses andvould apply but for section 585(c)) or to
81.1361-0 Table of contents deductions. which section 593 applies);
This section lists captions contained irfd) Examples. *okok ok k
§8§1.1361-1, 1.1361-2, 1.1361-3 . ) e)***
1.1361-4, 1.1361-5, and 113616, 31.1361-5 Termination of QSub election. (1) General rule A corporation does
*oK Kk ok (a) In general. not qualify as a small business corpora-

(1) Effective date. tion if it has more than 75 shareholders
(2) Information to be provided upon ter{(3> for taxable years beginning prior to

mination of QSub election by failure tofirl“f:y 1,1997). ***

81.1361-2 Definitions relating to S
corporation subsidiaries.

(@) In general. qualify as a QSub.

(b) Stock treated as held by S corporg3) QSub joins a consolidated group. Par. 4. Add 881.1361-2, 1.1361-3,
tion. (4) Examples. 1.1361-4, 1.1361-5, and 1.1361-6 to
(c) Straight debt safe harbor. (b) Effect of termination of QSub elec-réad as follows:

(d) Examples. _ tion. , _ §1.1361-2 Definitions relating to S
§1.1361—3 QSub election . _ (;) Formation of new corporation. corporation subsidiaries.

(a) Time and manner of making election(i) In general.

(1) In general. (ii) Termination for tiered QSubs. (a) In general The termqualified sub-
(2) Manner of making election. (2) Carryover of disallowed losses andhapter S subsidiarfQSub) means any
(3) Time of making election. deductions. domestic corporation that is not an ineli-
(4) Effective date of election. (3) Examples. gible corporation (as defined in section
(5) Example. (c) Election after QSub termination. 1361(b)(2) and the regulations thereun-
(6) Extension of time for making a QSub(1) In general. der), if—

election. (2) Exception. (1) 100 percent of the stock of such
(b) Revocation of QSub election. (3) Examples. corporation is held by an S corporation;
(1) Manner of revoking QSub election. _ and

(2) Effective date of revocation. §1.1361-6 Effective date. (2) The S corporation properly elects
3) Revocatipn after termination. _ Par. 3. Amend §1.1361—1 as follows: tO treat the subsidiary as a QSub under
4 _Revocatlon before QSub election ef- 1 Reavise paragraph (b)(1)(). §1.1361-3.

fective. (b) Stock treated as held by S corpora-

2. Remove paragraph (d)(1)(i). ) - Y
3. Redesignate paragraphs (d)(l)(ii)t,'on' For purposes of satisfying the 100

1.1361-4 Effect of QSub election. : ; :
8 Q (d)(1) (i), (d)(1)(iv), and (d)(1)(v) as Percent stock ownership requirement in

(a) Separate existence ignored. paragraphs (d)(1)(), (d)(1)(i), (d)(1)(ii), Section 1361(b)(3)(B)(i) and paragraph
(1) Ingeneral. and (d)(1)(iv), respectively. (a)(1) of this section—

(2) Liquidation of subsidiary. 4. Revise newly designated paragraph (1) Stock of a corporation is treated as
(i) In general. (d)(2)(). held by an S corporation if the S corpora-
(i) Examples 5. Remove paragraph (d)(3). tion is the owner of that stock for Federal
(iii)Adoption of plan of liquidation. 6. Revise the first sentence of para'COMe tax purposes; and _
(iv) Example. graph (e)(1). (2) Any outstanding instruments, oblig-
(v) Stock ownership requirements of sec- The revisions read as follows: ations, or arrangements of the corporation
tion 332. which would not be considered stock for
(3) Treatment of banks. §1.1361-1 S corporation defined. purposes of section 1361(b)(1)(D) if the
() In general. ek xx corporation were an S corporation are not
(i) Examples treated as outstanding stock of the QSub.
iii) Eff t'p d t (b)*** (c) Straight debt safe harbor Section
(iii)Effective date. (1) ***

; 1.1361-1(1)(5)(iv) and (v) apply to an
4) Treatment of stock of QSub.
@ Q (i) More than 75 shareholders (35 folyp|igation of a corporation for which a

5) Transitional relief. -
Ei)) General rule. taxable years beginning before January &g b election is made if that obligation
(i) Examples. 3227*)* would satisfy the definition of straight

(b) Timing of the liquidation. debt in §1.1361-1(I)(5) if issued by the S
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corporation. poration forms a subsidiary and makes statement must be signed by a person au-
(d) Examples The following exam- valid QSub election (effective upon thethorized to sign the S corporation’s return
ples illustrate the application of this seceate of the subsidiary’s formation) for therequired to be filed under section 6037.
tion: subsidiary, the election should be submit- (2) Effective date of revocationThe
Example 1 X, an S corporation, owns 100 per-ted to the service center where the S corevocation of a QSub election is effective
gg:t;f:{ 2;;;??;?“;2 fgx";’g;ghyzg’f‘"ci(%j’nbseﬁc' oration filed its most recent return. on the date specified on the revocation
percent of Z, & corporation otherwise eligible for (3) Time of making electionA QSub statement or on the date the revocation
QSub status. X may elect to treat Z as a QSub und@lection may be made by the S corporastatement is filed if no date is specified.
section 1361(b)(3)(B)(ii). tion parent at any time during the taxabl&@he effective date specified on the revo-
Example 2 Assume the same facts a&xample  year. cation statement cannot be more than two
éé%xgj‘;tstg? gn;iyaszgjrr;;sﬂim'?t’str(‘)‘;"/\tm'zrd;i‘f@:r (4) Effective date of electionA QSub months and 15 days prior to the date on
§301.7701-2(C)(2) of this chapter. X may elect t(Se_lecnon will be effectlve on the date specwhich the revocation statement is filed
treat Z as a QSub. ified on the election form or on the dateand cannot be more than 12 months after
Example 3 Assume the same facts aEkample the election form is filed if no date isthe date on which the revocation state-
1, except that Y owns 50 percent of Z, and X owngpecified. The effective date specified oment is filed. If a revocation statement
the other 50 percent. X may elect to treat Z as ghe form cannot be more than two monthspecifies an effective date more than two
Qséfémple4Assume the same facts a&Ekample and 15 days prior to the date of filing anagnonths and 15 days prior to the date on
1, except that Y is a C corporation. Although Y is &annot be more than 12 months after thehich the statement is filed, it will be ef-
domestic corporation that is otherwise eligible to belate of filing. For this purpose, the definfective two months and 15 days prior to
a QSub, no QSub election has been made for itjon of the term month found in the date it is filed. If a revocation state-
g‘)‘:;'eXu('asmrl“’t;riztego?zIzgt'i')”t?e;htezsggzk(;;uzt?1.1362—6(a)(2)(ii)(C) applies. If anment specifies an effective date more than
Exa?nple Sy’Individ):JalsAand B own 100 Ioercente'Iection form specifies an effective datd2 months after the date on which the
of the stock of corporation X, an S corporation, andNOre than two months and 15 days priostatement is filed, it will be effective 12
except for C’s interest (described below), X owns 10t0 the date on which the election form isnonths after the date it is filed.
percent of corporation Y, a C corporation. Individuafiled, it will be effective two months and (3) Revocation after terminationA re-
C holds an instrument issued by Y that is considerefis yays prior to the date it is filed. If anvocation may not be made after the occur-

to be equity under general principles of tax law but . . .
auiy 9 princip election form specifies an effective dateence of an event that renders the sub-

would satisfy the definition of straight debt under - ] o
§1.1361-1(I)(5) if Y were an S corporation. In deterMOre than 12 months after the date osidiary ineligible for QSub status under
mining whether X owns 100 percent of Y for pur-which the election is filed, it will be effec- section 1361(b)(3)(B).

poses of making the QSub election, the instrumenive 12 months after the date it is filed. (4) Revocation before QSub election ef-
zﬁi'gnbigdsr”;lt iggi'df(rl;a(‘é)‘z\‘/‘)tszﬁgd('}”guitcg';cﬂ'gnaig' (5) Example The following example fective For purposes of Section

not treated as an exchange of debt for stock with r llustrates _the appllcanon of paragrapflSGl_(t_))_(S)(D) and §1._1361—5(c) (f|v_e-year

spect to such instrument, and §1.1361-1(1)(5)(iv) ag@)(4) of this section: prohibition on re-election), a revocation ef-

plies to determine the tax treatment of payments on Example.X has been a calendar year S corporgfective on the first day the QSub election
the instrument while Y's QSub election is in effect. tion engaged in a trade or business for several yea{§, s 1o pe effective will not be treated as a

X acquires the stock of Y, a calendar year C corpor%- L .
ermination of a QSub election.

§1.1361-3 QSub election. tion, on April 1, 2002. On August 10, 2002, X
makes an election to treat Y as a QSub. Unless oth-

(a) Time and manner of making elecerwise specified on the election form, the electio 1.1361-4 Effect of QSub election.

tion—(1) In general The corporation for will be effective as of August 10, 2002. If specified . .
(@) 9 b n the election form, the election may be effective (a) Separate existence ignoreq1) In

which the QSub election is made MUS, ¢;ne other date that is not more than two mont@€neral Except as otherwise provided in

meet all the requirements of sectioRng 15 days prior to August 10, 2002, and not moparagraph (a)(3) of this section, for Fed-
1361(b)(3)(B) at the time the election ighan 12 months after August 10, 2002. eral tax purposes—

made and for all periods for which the (6) Extension of time for making a () A corporation which is a QSub shall
election is to be effective. QSub election An extension of time to not be treated as a separate corporation;
(2) Manner of making electionExcept make a QSub election may be availablgnd
as provided in section 1361(b)(3)(D) andinder the procedures applicable under (ji) All assets, liabilities, and items of
§1.1361-5(c) (five-year prohibition on re-§8301.9100-1 and 301.9100-3 of thifncome, deduction, and credit of a QSub
election), an S corporation may elect teahapter. shall be treated as assets, liabilities, and
treat an eligible subsidiary as a QSub by (b) Revocation of QSub electied(1) items of income, deduction, and credit of
filing a completed form to be prescribedvianner of revoking QSub electio’An S the S corporation.
by the IRS. The election form must becorporation may revoke a QSub election (2) Liquidation of subsidiary-(i) In
signed by a person authorized to sign thender section 1361 by filing a statemengeneral If an S corporation makes a
S corporation’s return required to be filedwith the service center where the S corparalid QSub election with respect to a sub-
under section 6037. Unless the electioration’s most recent tax return was properl¥jdiary, the subsidiary is deemed to have
form provides otherwise, the electiorfiled. The revocation statement must intiquidated into the S corporation. Except
must be submitted to the service centelude the names, addresses, and taxpaygy provided in paragraph (a)(5) of this
where the subsidiary filed its most recentlentification numbers of both the parent Section, the tax treatment of the liquida-
tax return (if applicable), and, if an S corcorporation and the QSub, if any. Theion or of a larger transaction that includes
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the liquidation will be determined underillustrates the application of paragraphation under section 265(b) of interest expense allo-

the Internal Revenue Code and generéh)(2)(iii) of this section: cable to tax-exempt interest, and no deduction is al-

principles of tax law, including the step Example Corporation X owns 75 percent of alo"red folr t?atz'nterEStteXpe”ssli iegt'onse‘s(b) does
transaction doctrine. Thus. for eXamplesolvent corporation Y, and individual A owns the re"0t @PPly 10 Z except as published guidance may
. : T haining 25 percent of Y. As part of a plan to make Rrovide otherwise. o

if an S corporation forms a subsidiary an{ESub election for Y, X causes Y to redeem As 25 Example 2 X, an S corporation, is a bank hold-

makes a valid QSub election (effectiveercent interest on June 1 for cash and makes company and thus is not a bank as defined in
upon the date of the subsidiary’s forma@sub election for Y effective on June 3. The mak$ection 581. X owns 100 percent of Y, a corporation

tion) for the subsidiary, the transfer of asing of the QSub election is considered to be thgjr "I\('hiChda;.'a"g QSub ?'ecg‘;”lis g‘ eﬁeCt't tY 's a
idi :adoption of a plan of liquidation immediately before?a"K as Celined in section sol. Fursuant 1o para-
sets o the subsidiary and the deemed “9{ e b N Y raph (a)(3)(i) of this section, any special rules ap-

. . . e deemed liquidation. The deemed liquidation saf!
uidation are disregarded, and the . . [

fies the requirements of section 332. plicable to banks under the Internal Revenue Code
corporation will be deemed to be a QSub ]continue to apply to Y and do not apply to X. How-
from its inception.

(v) Stock ownership requirements o ) o . :
i 332 The d d X f ever, all of Y's assets, liabilities, and items of in-
. . section € deemed eXercise Or altpme, deduction, and credit, as determined in accor-
(”)_ Examples The_ fOI!OWIng exam- option under 81.1504—4 and any instrudance with the special bank rules, are treated as
ples illustrate the application of this paraments obligations, or arrangements thaitose of X. Thus, for example, section 582(c),
graph (a)(2)(i) of this section: are not considered stock undehich provides special rules for sales and exchanges
Example 1 Corporation X acquires all of the . . f debt by banks, applies only to sales and ex-
outstanding stock of solvent corporation Y from argjj']j361._2(b)(2) are dlsregarQed In d_eteg'hanges by Y. However, any gain or loss on such a
unrelated individual for cash and short-term notedNining if the _StOCk ownership réquire€-yransaction by Y that is considered ordinary income
Thereafter, as part of the same plan, X immediatenents of section 332(b) are met with reer ordinary loss pursuant to section 582(c) is treated
makes an S election and a QSub election for Y. Bgpect to the deemed liquidation provideds ordinary income or ordinary loss of X.
cause X acquired all of the stock of Y in a qualified, paragraph (a)(2)(i) of this section. (iii) Effective date This paragraph

stock purchase within the meaning of section . : N
338(d)(3), the liquidation described in paragraph (3) Treatment of banks(i) In gen- (a)(3) applies to taxable years beginning

(a)(2) of this section is respected as an independe®fal. If an S corporation is a bank, or ifafter December 31, 1996.
step separate from the stock acquisition, and the t&1 S corporation makes a valid QSub (4) Treatment of stock of QSubEx-
consequences of the liquidation are determinegd|ection for a subsidiary that is a bankgept for purposes of section

under sections 332 and 337. any special rules applicable to bank4361(b)(3)(B)(i) and §1.1361-2(a)(1), the

Example 2 Corporation X, pursuant to a plan, . :
acquires all of the outstanding stock of corporatiorllmder the Internal Revenue Code continugock of a QSub shall be dlsregarded for

Y from the shareholders of Y solely in exchange fof0 apply separately to the bank parent all Federal tax purposes.

10 percent of the voting stock of X. Prior to thebank subsidiary as if the deemed liquida- (5) Transitional relief—(i) General
transaction, Y and its shareholders are unrelated tfon of any QSub under paragraph (a)(2ule. If an S corporation and another cor-
X. Thereafter, as part of the same plan, X immedinf this section had not occurred (except d@oration (the related corporation) are per-

ately makes an S election and a QSub election for Y. . . o . . .
The transaction is a reorganization described in seE’-ther pUb“Shed gwdance may appIy sesons SpeCIfled In section 267(b) prior to an

tion 368(a)(1)(C), assuming the other conditions foliON 265(b) and section 291(a)(3) andcquisition by the S corporation of some or
reorganization treatment (e.g., continuity of businesée)(1)(B) not only to the bank parent orll of the stock of the related corporation
enterprise) are satisfied. bank subsidiary but also to any QSuffollowed by a QSub election for the related

Example 3 After the expiration of the transition yaemed to have liquidated under para:orporation, the step transaction doctrine

period provided in paragraph (a)(5)(i) of this sec- . . - . )
tion, individual A, pursuant to a plan, contributes alﬁJraph (a)(2) of this section). For anyNI” not apply to determine the tax conse

of the outstanding stock of Y to his wholly owned SQSUb that is a bank, however, all assetquences of the acquisition. This paragraph
corporation, X, and immediately causes X to make Habilities, and items of income, deduc{a)(5) shall apply to QSub elections effec-
QSub election for Y. The transaction is a reorganition, and credit of the QSub, as detertive before January 1, 2001.

zation under section 368(a)(1)(D), assuming thgyined in accordance with the special (i) Examples The following exam-

other conditions for reorganization treatment (e.g L . g .
L . . o es illustrate the application of this para-
continuity of business enterprise) are satisfied. IPank rules, are treated as assets, liabif! PP P

the sum of the amount of liabilities of Y treated ad!€S, _and items of income: deduction, angraph (a)(5): y

assumed by X exceeds the total of the adjusted ba i ion. u _
d by X ds the total of the adjusted basikedit of the S corporation. For pur oses E:arf“f('el 'gd""d“a'f“’w"; 100 pe;ge”t Ofthtef
of the property of Y, then section 357(c) applies angf this paragraph (a)(3)(i), the terpank >« 9' A an S corporation. A owns 73 percent o
g : : the stock of Y, a solvent corporation, and A owns the
7 e ot ) el e same Meang a nSecon St o, e o 5 1o o
not a capital asset, as the case may be. (i) Examples The following exam- tributes its Y stock to X in exchange for X stock. X
(iii) Adoption of plan of liquidation ples illustrate the application of this paramakes a QSub election with respect to Y effective

. . . . immediately following the transfer. The liquidation
For purposes of satisfying the require9raPh (2)@3): ad i - ion i

tp fp e ; )I’ g cr 'dq ; Example 1 X, an S corporation, is a bank as dedescribed in paragraph (a)(2) of this section is re-
ment of adoption of a plan of lquidationg,qq iy section 581. X owns 100 percent of Y andPected as an independent step separate from the

under section 332, unless a formal plan gf corporations for which valid QSub elections aretock acquisition, and the tax consequences of the

liquidation that contemplates the QSuln effect. Y is a bank as defined in section 581, anfjuidation are determined under sections 332 and

election is adopted on an earlier date, theis not a financial institution. Pursuant to para337- The contribution by A of the Y stock qualifies

making of the QSub election is consid9"@Ph @3)() of this section, any special rules aginder section 351, and no gain or loss is recognized
_plicable to banks under the Internal Revenue Cod® A X, or Y.

ered to be the adoption of a plan of liquig .- 1 apply separately to X and Y and do not EXample 2 Individual Aowns 100 percent of the

dation immediately before the deemedpply to z. Thus, for example, section 265(h)Stock of two solvent S corporations, X and Y. On

liguidation described in paragraphwhich provides special rules for interest expense aday 4, 1998, A contributes the stock of Y to X. X
(a)(2)(i) of this section. ductions of banks, applies separately to X and Ynakes a QSub election with respect to Y immedi-
(iv) Example The following example Thatis, X and Y each must make a separate detern@t€!y following the transfer. The liquidation de-
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scribed in paragraph (a)(2) of this section is rerations Except as provided in paragraphiespect to S2 effective on the day of the

Sfeckted as é_*t’_‘ i”deP;rt‘seT step separate frorf“t‘(‘tﬁ)(4) of this section, if a corporation (Y)acquisition, see §1.1366—2(c)(1) for pro-
stock acquisiiion, and fe fax consequences o 'fc?)r which an election under sectionvisions relating to the carryover of losses
liquidation are determined under sections 332 an

337. The contribution by A of theYstocktquuaI—1362(a) was in effect is acquired, and and deductions with respect to a former
ifies under section 351, and no gain or loss is reco@Sub election is made effective on thehareholder of S2 that may be available to
nized by A, X, or Y. Yis not treated as a C corporaglay Y is acquired, Y is deemed to liqui-that shareholder as a shareholder of S1.
tion for any period solely because of the transfer Qfjate into the S corporation at the begin- (d) Examples The following exam-
its stock to X, an ineligible shareholder. Compar‘?\ing of the day the termination of its Sples illustrate the application of this sec-

Example 3of §1.1361-4(a)(2)(ii). . . . . .
P @@ election is effective. As a result, if corpo-ion:

(b) Timing of the liquidation(1) In tion X i Y S ti d Example 1 X, an S corporation, owns 100 per
: : Jation X acquires Y, an S corporation, an ) ) -
general Except as otherwise prOVIded 'r{ gent of the stock of Y, a C corporation. On June 2,

paragraph (b)(3) or (4) of this section, thénakes an S election for itself and a QSUZOOZ, X makes a valid QSub election for Y, effective

liquidation described in paragraph (a)(Z?IG_CFI_On for Y eﬁectwg on the day of 4C3une 2, 2002. Assume that, under general principles
of this section occurs at the close of thauisition, Y liquidates into X at the begin-of tax law, including the step transaction doctrine,
day before the QSub election is eﬁ‘ectivening of the day when X’s S election is efX’s acquisition of the Y stock and the subsequent

. . i i i ub election would not be treated as related. The
Thus, for example, if a C corporanonfecnve’ and there is no period between tHes

elects to be treated as an S Corporatic}ﬁrmmation of Y’s S election and theliquidation described in paragraph (a)(2) of this sec-

eemed liquidation of Y durina which Ytion occurs at the close of the day on June 1, 2002,
and makes a QSub election (effective th_g,- a 9 the day before the QSub election is effective, and the

same date as the S election) with respelct® C corporat_ion. Y's taxable year endgjan of liquidation is considered adopted on that
for all Federal income tax purposes at theate. Y’s taxable year and separate existence for

to a subsidiary, the liquidation occurs im- .
mediately bef)c/)re theqs slection becomddose of the preceding day. Furthermoréederal tax purposes end at the close of June 1,
if Y owns Z, a corporation for which a 2002

effective, while the S electing parent id Sub elect in effect prior to th Example 2 X, a C corporation, owns 100 per-
still a C corporation. Q ub €lection was in ettect prior 10 &g of the stock of Y, another C corporation. On
(2) Application to elections in tiered acquisition of Y by X, and X_makes QSubpecember 31, 2002, X makes an election under sec-
situations When QSub elections for aelecnons for Y and Z, effective on the dayion 1362 to be treated as an S corporation and a
tiered group of subsidiaries are effectiv@f 2cauisition, the transfer of assets to Zalid QSub election for ¥, both effective January 1,
on the same date. the S corporation m d the deemed quuidation of Z are disrez_oos. Assume that, under general principles of tax

law, including the step transaction doctrine, X’s ac-
specify the order of the liquidations. If n arded. See §81.1361-4(a)(2) anfgiion of the Y stock and the subsequent QSub

order is specified, the liquidations that ar&-1361—5(b)(1)(i)- election would not be treated as related. The liqui-
deemed to occur as a result of the QSu (4) Coordination with section 338 dation described in paragraph (a)(2) of this section

. . . . i i ccurs at the close of December 31, 2002, the da
elections will be treated as occurring firsE €Ction An S corporation that makes & Y

; ) ualified stock purchase of a target matefore the QSub election is effective. The QSub
for the lowest tier entity and proceed suc? P 9 lection for Y is effective on the same day that X's S
cessively upward until all of the liquida-

make an election ur?d_e_r se_ct!on 338 wit lection is effective, and the deemed liquidation is
tions under paragraph (a)(2) of this sedespect to the acquisition “_c it meets th@eated as occurring before the S election is effec-
tion have occurred. For example, S, an kequirements for the election, and mayive, when X is sill a C corporation. Y's taxable

; ion wi ds at the close of December 31, 2002. S
corporation, owns 100 percent of C, thahake ah?Sug election Wlth relfpect to |th§é3[8elrzb)s—i. e close of December ee
common parent of an affiliated group of@"9et- If an S corporation makes an elec:

. d ti 338 with tt Example 3 On June 1, 2002, X, an S corpora-
corporations that includes X and Y. lon under section WIth TeSpPect 10 G4, "acquires 100 percent of the stock of Y, an exist-

owns all of the stock of X and X owns alSubsidiary acquired in a qualified stockng s corporation, for cash in a transaction meeting
of the stock of Y. S elects underpurchase, a QSub election made with rehe requirements of a qualified stock purchase
§1.1361-3 to treat C X and Y as QSub pect to that subsidiary is not effective belQSP) under section 338. X immediately makes a

fit Sub election for Y effective June 2, 2002, and also
effective on the same date. If no order "€ the day after the acquisition dat@>.® joint election under section 338(h)(10) with
within the meaning of section 338(h)(2))

specified for the elections, the following e : the shareholder of Y. Under section 338(a) and
liquidations are deemed to occur as a ré. the QSub election is effective on theg: 338(h)(10)-1T(d)(3), Y is treated as having sold
sult of the elections. with each successiv%ay after the acquisition date, the liquidaall of its assets at the close of the acquisition date,

liquidation occuring on the same day impon under paragraph (a)(2) of this Sectioﬁune 1, 2002. Y is treated as a new corporatiqn
di I ¢ h i liquidati occurs immediately after the deeme&',h":h purchased all of those assets as of the_bg_gm-
mediately after the preceding liquidation. ning of June 2, 2000, the day after the acquisition

Y is treated as liquidating into X, then XE_lsset purChase_ by the new target corporgly. ~section 338(a)(2). The QSub election is effec-
is treated as liquidating into C, and ﬁna||>}'0n under section 338. If an S corporasgye on June 2, 2002, and the liquidation under para-
C is treated as liquidating into S tion makes an election under section 33@aph (a)(2) of this section occurs immediately after

(3) Acquisitions (i) In general .If ans (without a section 338(h)(10) e|ecti0n)the deemed asset purchase by the new corporation.

X ith respect to a target, the target must Example 4 X, an S corporation, owns 100 per-
corporation does not own 100 percent of P 9 9 ent of Y, a corporation for which a QSub election is

the stock of the subsidiary on the day pdlle a f'm_il or deem_ed sale return as a {uqfrecq on May 12, 2002, a date on which the
fore the QSub election is effective, th&orporation reflecting the deemed saleysub election is in effect, X issues Y a $10,000 note
liquidation described in paragraph (a)(z)See §1.338—10T(a)._ under state law that matures in ten years with a mar-
of this section occurs immediately after (C) Carryover of disallowed losses andket ra}te of |nterest: Y is not treated as a separate cor-
the time at which the S corporation ﬁrspeductions If an S corporation (S1) ac-poration, and X’s issuance of the note to Y on May

. the stock of ther S ti 12, 2002, is disregarded for Federal tax purposes.
owns 100 percent of the stock. quires the stock ol anothér > corporation g, .56 5 x ‘an s corporation, owns 100 per-

(i) Special rules for acquired S Corpo—(SZ)’ and S1 makes a QSub election Witkknt of the stock of Y, a C corporation. At a time
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when Y is indebted to X in an amount that exceed®Sub stock X, an S corporation, owns 100 per-uity under general principles of tax law.
the ff_;\ir market‘ value of Y’s as‘se‘ts, _X makes a QSutent of Y. AQSub election is in effect with respect (ii) Termination for tiered QSubsIf
election eff_ectl_ve on the da_te it is filed with respecto Y. On Decemk_)er_ 1_0, 2002, X sells one share Sub elections terminate for tiered
to Y. The liquidation described in paragraph (a)(2) stock to A, an individual. Because X no longer .
of this section does not qualify under sections 338wns 100 percent of the stock of Y, Y no longel@SUDS on the same day, the formation of
and 337 and, thus, Y recognizes gain or loss on thpialifies as a QSub. Accordingly, the QSub elecany higher tier subsidiary precedes the
assets distributed, subject to the limitations of se¢ion made with respect to Y terminates at the clostpormation of its lower tier subsidiary. See
tion 267. of December 10, 2002. Example @n paragraph (b)(3) of this sec-
o ] Example 3. No termination on stock transfertion
81.1361-5 Termination of QSub electiorbetween QSub and parentX, an S corporation, : .
owns 100 percent of the stock of Y, and Y owns (2) Carryover of disallowed losses and
(a) In general—(1) Effective date 100 percent of the stock of Z. QSub elections ardeductions If a QSub terminates because
The termination of a QSub election is efin effect with respect to both Y and Z. Y transfer¢ghe S corporation distributes the QSub
fective— all of its Z stock to X. Because X is treated agiock to some or all of the S corporation’s

. . . ._owning the stock of Z both before and after th . . .
(i) On the effective date contained i . cter of stock solely for purposes of determine_shareholders in a transaction to which

the revocation statement if a QSub eleGng whether the requirements of sectiors€ction 368(a)(1)(D) applies by reason of

tion is revoked under §1.1361-3(b); 1361(b)(3)(B)(i) and §1.1361—2(a)(1) have beesection 355 (or so much of section 356 as
(i) At the close of the last day of thesatisfied, the transfer of Z stock does not terminatee|ates to  section 355), see

parent's last taxable year as an S corpora$ QSub election. Because the stock of Z is disg1 1366-2(c)(2) for provisions relating to

. . , . . regarded for all other Federal tax purposes, n .
tion if the parent's S election termlnate%a?n s recognized under section s the carryover of disallowed losses and de-

under 81.1362-2; or Example 4. Termination due to acquisition of lUctions that may be availabl_e.
(iii) At the close of the day on which parent by a consolidated groupX, an S corpora- ~ (3) Examples The following exam-
an event (other than an event described fign, owns 100 percent of Y, a corporation forples illustrate the application of this para-

paragraph (a)(1)(ii) of this section) occurd/hich a QSub election is in effect. Z, the commoryranh (p):
that renders the subsidiary ineligible foPa"e o & consolidated group of corporations, ac= gyample 1 X, an S corporation, owns 100 per-

) quires 80 percent of the stock of X on June ; ;
QSub status under section 1361(b)(3)(B) Leent of the stock of Y, a corporation for which a

. ; 2002. Z does not make an election under sectiQgp, election is in effect. X sells 21 percent of
(2) Information to be provided upon338(g) with respect to the purchase of X stocka v stock to Z. an unrelated corporation, for

termination of QSub election by failure toX’s S election terminates as of the close of the pres,qp thereby terminating the QSub election. Y is

qualify as a QSublIf a QSub election ter- ¢€ding day, May 31, 2002. Y's QSub election alsgreateq as a new corporation acquiring all of its as-
minates because an event renders the s@%{nmates at the (E|OSQ of May 31, 2002. Undeéets (and assuming all of its liabilities) in ex-
:1502-76(b)(1)(i)(A)(2) and paragraph (2)(3)change for Y stock immediately before the termi-

sidiary |r_1eI|g|bIe for QSub S.tatUS. the Sy this section, X and Y become members of Z§,41ion from the S corporation. The deemed
corporation must attach to its return foronsolidated group of corporations as of the bedinsychange by X of assets for Y stock does not qual-
the taxable year in which the terminatiorting of the day June 1, 2002. ify under section 351 because X is not in control

occurs a notification that a QSub election Example 5. Termination due to acquisition Ofy¢ v yithin the meaning of section 368(c) immedi-
has terminated. the date of the termin 2Sub by a consolidated grouprhe facts are the o1y after the transfer as a result of the sale of
tion. and the né_mes addresses. and e"%ame as irexample 4 except that Z acquires 80 gy4ck to 7. Therefore, X must recognize gain, if
| ’ identificati ' b ¢ t,) h th Barcent of the stock Of'Y (instead of X) on June 1,y o the assets transferred to Y in exchange for
ployer identification numbers of both the2002. In this case, Y's QSub election terminategs stock. X's losses, if any, on the assets trans-

parent corporation and the QSub. as of the close of June 1, 2002, and, undggeq are subject to the limitations of section 267.

(3) QSub joins a consolidated graup 81:1502-76(b)(1)(i)(A)(1), Y becomes a member  gyample 2 (i) X, an S corporation, owns 100
If a QSub election terminates because 1194 the consolidated group at that time. percent of the stock of Y, a corporation for which a
(b) Effect of termination of QSub elec-gsub election is in effect. As part of a plan to sell

S corporation becomes a member of & ) X _ . :

lidated group (and no election und |ron—(l) Formation of new corporatiea-  a portion of Y, X causes Y to merge into T, a lim-
COﬂSpI g ; p e ) In general If a QSub election termi- ited liability company wholly owned by X that is
section 338(g) is made) the principles o

: . fisregarded an as entity separate from its owner
§1.1502—76(b)(1)(i)(A)(2) (relating to anates under paragraph (a) of this secuoﬁ

he f Sub i d or Federal tax purposes. X then sells 21 percent
special rule for S corporations that join at_ e former QSub is treated as a new COMOBF T to 7, an unrelated corporation, for cash. Fol-

; ration acquiring all of its assets (and assunywing the sale, no entity classification election is
consolidated group) apply to any QSub af Y ; 9 ' y .
gre P) apply yQ ing all of its liabilities) immediately before made under §301.7701-3(c) of this chapter to treat
the S corporation that also becomes

i t%e termination from the S corporation parthe limited liability company as an association for
member of the consolidated group at the Jrederal tax purposes.

. . ent in exchange for stock of the new cor N . :
same time as the S corporation. $ee fi The t 9 treat t of this t tp (i) The merger of Y into T causes a termina-
ample 4of paragraph (a)(4) of this Sec_ra ion. e laxtrea m?n 0 '$ ransac pfi]on of Y’'s QSub election. The new corporation
tion or of a larger transaction that includes thigvewco) that is formed as a result of the termina-

. . transaction will be determined under the Inton is immediately merged into T, an entity that is
(4) Examples The following exam-

: I : ternal Revenue Code and general principléésregarded for Federal tax purposes. Because, at
ples illustrate the application of this para- dhe end of the series of transactions, the assets

graph (a): of tax law, including the step ransactiont e 1o be held by X for Federal tax purposes,
Example 1. Termination because parent’s §10Ct_“ne_' For purp.oses of d?termmmg thGnder step transaction principles, the formation of
election terminates X, an S corporation, owns application of section 351 with respect tqyewco and the transfer of assets pursuant to the
100 percent of Y. AQSub election is in effect withthis transaction, instruments, obligations, onerger of Newco into T are disregarded. The sale
respect to Y for 2001. Effective on January lother arrangements that are not treated fs?1 percent 01_‘ Tis tre_ated as a sale of a 21 per-
2002 X tevkes e S leton, ecause X ¢ tock of the QSub under 51.1361-2(5) s 1eded irest i ech of 75 sssts. I
QSub at the close of De’cember 31, 2001. %hsregarded ”.1 determining co_ntrol for puriributing their respective interests in those assets
Example 2. Termination due to transfer ofP0S€S Of section 368(c) even if they are egs a partnership in exchange for owstep inter-
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ests in the partnership. assets (and assuming all of its liabilities) directhfective immediately following the termi-

| (|||f) Un(t:I:r jectlond 10?1, f)(threczolgnlzes gta_lrl orfr(tJrE Xin Fxcsha'\r;lge for t?e stoctklotf Z(.gsujg < nation of the QSub election.

oss from the deemed sale of the 21 percent interest Example 8. Merger of parent into , an .

in each asset of the limited liability company to Zcorporation, owns 100 percent of the stock of Y, a cor- (3) Examples The_ fOI!OWIﬂg e_xam-

Under section 721(a), no gain or loss is recognizegbration for which a QSub election is in effect. xPI€S illustrate the application of this para-

by X and Z as a result of the deemed contribution aherges into Y under state law, causing the QSub elegraph (c):

their respective interests in the assets to the partndien for Y to terminate, and Y survives the merger. Example 1. Termination upon distribution of

ship in exchange for ownership interests in the parffhe formation of the new corporation, Y, and theQSub stock to shareholders of pareit, an S cor-

nership. merger of X into Y can qualify as a reorganization deporation, owns Y, a QSub. X distributes all of its Y
Example 3 Assume the same facts a€kample scribed in section 368(a)(1)(F) if the transaction othstock to X’s shareholders. The distribution termi-

1, except that, instead of purchasing Y stock, Z corerwise satisfies the requirements of that section.  nates the QSub election because Y no longer satis-

tributes to Y an operating asset in exchange for 21 Example 9. Transfer of 100 percent of QS  fies the requirements of a QSub. Assuming Y is oth-

percent of the Y stock. Y is treated as a new corp@n S corporation, owns 100 percent of the stock of rwise eligible to be treated as an S corporation, Y’s

ration acquiring all of its assets (and assuming all & corporation for which a QSub election is in effectshareholders may elect to treat Y as an S corporation

its liabilities) in exchange for Y stock immediately Z, an unrelated C corporation, acquires 100 perceaffective on the date of the stock distribution without

before the termination. Because X and Z are cmf the stock of Y. The deemed formation of Y by Xrequesting the Commissioner’s consent.

transferors that control the transferee immediatelfas a consequence of the termination of Y’s QSub Example 2. Sale of 100 percent of QSub stock

after the transfer, the transaction qualifies under seefection) is disregarded for Federal income tax puiX, an S corporation, owns Y, a QSub. X sells 100

tion 351. poses. The transaction is treated as a transfer of tpercent of the stock of Y to Z, an unrelated S corpo-
Example 4 X, an S corporation, owns 100 per-assets of Y to Z, followed by Z's transfer of these ag-ation. Z may elect to treat Y as a QSub effective on

cent of the stock of Y, a corporation for which asets to the capital of Y in exchange for Y stock. Furthe date of purchase without requesting the Com-

QSub election is in effect. X distributes all of the Ythermore, if Z is an S corporation and makes a QSubissioner’s consent.

stock pro rata to its shareholders, and the distribelection for Y effective as of the acquisition, Z's

tion terminates the QSub election. The transactiomansfer of the assets of Y in exchange for Y stoci81.1361—6 Effective date.

can qualify as a distribution to which sectionsfollowed by the immediate liquidation of Y as a con-

368(a)(1)(D) and 355 apply if the transaction othersequence of the QSub election are disregarded for Except as provided in

wise satisfies the requirements of those sections. Federal income tax purposes. 881.1361—4(a)(3)(iii), 1.1361-4(a)(5)(i),
Example 5 X, an S corporation, owns 100 per- (C) Election after qub terminatieA  and 1.1361—5(C)(2), the pl’OViSiOﬂS of

cent of the stock of Y, a corporation for which feai )
QSub election is in effect. X subsequently revok:gl) In general Absent the Commissioner's§g1.1361-2 through 1.1361-5 apply to tax-

the QSub election. Y is treated as a new corporatio(ﬁonsem’ and exc_ept as provided in parable years beginning on or after January 20,
acquiring all of its assets (and assuming all of its liadraph (c)(2) of this section, a corporatior2000; however, taxpayers may elect to
bilities) immediately before the revocation from itswhose QSub election has terminated undgpply the regulations in whole, but not in

S corporation parent in a deemed exchange for Maragraph (a) of this section (or a successpért (aside from those sections with special

stock. On a subsequent date, X sells 21 percent ebr oration as defined i . e
the stock of Y to Z, an unrelated corporation, for " d in paragraph (b) afates of applicability), for taxable years be-

cash. Assume that under general principles of tagbls SeCtIO!”l) may not make an S eIeCt'QQinning on or after January 1, 2000, pro-
law including the step transaction doctrine, the salgnder section 1362 or have a QSub electiaided all affected taxpayers apply the regu-
is not taken into account in determining whether xunder section 1361(b)(3)(B)(ii) made withiations in a consistent manner. To make
is in control of Y immediately after the deemed extespect to it for five taxable years (as dethis election, the corporation and all af-

change of assets for stock. The deemed exchange oy ; ; .
< of assets for Y stock and the desmed assumpti(?é“bed in section 1361(b)(3)(D)). Thefected taxpayers must file a return or an

by Y of its liabilities qualify under section 351 be- Commissioner may permit an S election bgmended return that is consistent with these

cause, for purposes of that section, X is in control dN€ corporation or a new QSub electiofules for the taxable year for which the
Y within the meaning of section 368(c) immediatelywith respect to the corporation before thelection is made. For purposes of this sec-

after the transfer. five-year period expires. The corporationion, affected taxpayers means all taxpayers

Example € (i) X, an S corporation, owns 100 raquesting consent to make the election h i
percent of the stock of Y, and Y owns 100 percent otf q 9 @hose returns are affected by the election

the stock of Z. Y and Z are corporations for which he burden of eStapl'Sh'ng that, under the apply the regulations.
QSub elections are in effect. X subsequently rd€levant facts and circumstances, the Com- par. 5. Amend §1.1362—-0 by adding an
vokes the QSub elections and the effective dataissioner should consent to a new electioentry for §1.1362—8 to read as follows:

specified on each revocation statement is June 26, (2) Exception In the case of S and
2002, a date that is less than 12 months after the d%&Sub elections effective after Decembe$l-1362—0 Table of contents.

on which the revocation statements are filed. . . .
(ii) Immediately before the QSub elections termi-31’ 1996, if a corporation’s QSUb eleCt'ODf * ok ok ok

nate, Y is treated as a new corporation acquiring aiffminates, the corporation may, without

of its assets (and assuming all of its liabilities) direquesting the Commissioner’s conseng1.1362—8 Dividends received from
rectly from X in exchange for the stock of Y. Z ismake an S election or have a QSub elegffiliated subsidiaries.

treated as a new corporation acquiring all of its a%ion made with respect to it before the ex-

sets (and assuming all of its liabilities) directly from . . . . .
vin éxchange for t?]e stock of Z. ) y piration of the five-year period described@) In general.

Example 7 (i) The facts are the same asEie- 1IN Section 1361(b)(3)(D) and paragrapr) _Determmatlo_n of active or passive
ample 6 except that, prior to June 26, 2002 (the ef{(c)(1) of this section, provided that— earnings and profits.
fective date of the revocations), Y distributes the Z (j) Immediately following the termina- (1) In general.

stock fo X under state law. _tion, the corporation (or its successor co2) Lower tier subsidiaries.

i) Immediately before the QSub elections termi- . . . . i ;
nat(e)Y is treatedyas a new cerporation acquiring aﬁoratlon) is otherwise eligible to make ar{s) De m!mmls exceptlon.. .
of its assets (and assuming all of its liabilities) di=> €lection or have a QSub election madé) Special rules for earnings and profits

rectly from X in exchange for the stock of Y. z isfor it; and accumulated by. a _C corporation prior to
also treated as a new corporation acquiring all of its (ji) The relevant election is made ef-80 percent acquisition.
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(5) Gross receipts safe harbor. method of determining the amount of divition), including those that do not produce
(c) Allocating distributions to active or dends that are not treated as passive invegassive investment income under para-

passive earnings and profits. ment income under section 1362(d)(3)(Eyraphs (b)(2) through (b)(4) of this sec-
(1) Distributions from current earningsthat is deemed to be reasonable under &lbn, bear to the corporation’s total gross
and profits. circumstances. receipts for the year in which the earnings
(2) Distributions from accumulated earn- (2) Lower tier subsidiaries If a C cor- and profits are produced.

ings and profits. poration subsidiary (upper tier corporation) (c) Allocating distributions to active or
(3) Adjustments to active earnings antholds stock in another C corporation (lowepassive earnings and profitg(1) Distri-
profits. tier subsidiary) meeting the requirements dfutions from current earnings and profits
(4) Special rules for consolidated groupssection 1504(a)(2), the upper tier corporabividends distributed by a C corporation
(d) Examples. tion’s gross receipts attributable to a divifrom current earnings and profits are at-
(e) Effective date. dend from the lower tier subsidiary are contributable to active earnings and profits in

Par. 6. Section 1.1362-2 is amendesidered to be derived from the activéahe same proportion as current active
by adding a sentence to the end of theonduct of a trade or business to the exteaarnings and profits bear to total current
paragraph (c)(5)(ii)(C) to read as follows:the lower tier subsidiary’s earnings ancekarnings and profits of the C corporation.

profits are attributable to the active conduct (2) Distributions from accumulated

§81.1362-2 Termination of election. of a trade or business by the subsidiargarnings and profits Dividends distrib-

* ok Kk under paragraph (b)(1), (3), (4), or (5) ofited by a C corporation out of accumu-
(C) *** this section. For purposes of this sectiohated earnings and profits for a taxable
(5) *** distributions by the lower tier subsidiaryyear are attributable to active earnings
(ii) * * * will be considered attributable to activeand profits in the same proportion as ac-

(C) *** See §1.1362-8 for special earnings and profits_accord_ing to th_e rule ioumulated active earnings and profits for
rules regarding the treatment of dividengRaragraph (c) of this section. This parathat t_axable year b_ear to total accumulated
received by an S corporation from a @raph (b)(2) _does not apply to any memb_e_efarnlngs and proflts for that_ tax_able year
corporation in which the S corporationOf a consolidated group (as defined |nmmed|at_ely prior to the d_|str|but|(_)n.
holds stock meeting the requirements 0§1.1502—1(h))_. _ _ (3_) Adjustments to active earnings and
section 1504(a)(2). (3) De minimis exceptlon_lf less tha_n profits. For purposes _of applymg para-
I 10 percent of a C corporation’s earninggraph (c)(1) or (2) of this section to a dis-

Par. 7. Section 1.1362—8 is added t8"d profi_ts_ for a taxable year are derivettibution, the _active earnings and profits
read as follows: from activities that would produce pas-of a corporation shall be reduced by the

sive investment income if the C corporaamount of any prior distribution properly
81.1362-8 Dividends received from tion were an S corporation, all earningsreated as attributable to active earnings
affiliated subsidiaries. and profits produced by the corporatiormnd profits from the same taxable year.
. during that taxable year are considered (4) Special rules for consolidated

(@) In general For purposes of sectiongive earnings and profits. groups For purposes of applying section
1362(d)(3), if an S corporation holds stock 4y gpecial rules for earnings and1362(d)(3) and this section to dividends
in a C corporation meeting the requirép ofits accumulated by a C corporationreceived by an S corporation from the
ments of section 1504(a)(2), the tepas- oy 1o 80 percent acquisitionA C cor- common parent of a consolidated group
sive investment inconaoes not include qation may treat all earnings and profitgas defined in §1.1502-1(h)), the follow-
dividends from the C corporation to the Xz ymulated by the corporation in all taxing rules apply —
tent those dividends are attributable 1o thgy|e years ending before the S corporation (i) The current earnings and profits, ac-
earnings and profits of the C corporatioe|q stock meeting the requirements ofumulated earnings and profits, and ac-
derived from the active conduct of a trad@gcion 1504(a)(2) as active earnings artive earnings and profits of the common
or business (active earnings and profitsits in the same proportion as the @arent shall be determined under the prin-
For purposes of applying section,gmoration's active earnings and profitgiples of §1.1502—33 (relating to earnings
1362(d)(3), eamings and profits of & C COfyy the three taxable years ending prior tand profits of any member of a consoli-
poration are active earnings and profits e time when the S corporation acquiredated group owning stock of another
the extent that the eamings and profits i) percent of the C corporation bears tmember); and
derived from activities that would not pro-ye ¢ corporation’s total earnings and (i) The gross receipts of the common
duce passive investment income (as dejofits for those three taxable years.  parent shall be the sum of the gross re-
fined in section 1362(d)(3)) if the C corpo- 5y Gross receipts safe harhor cor-  ceipts of each member of the consolidated
ration were an S corporation. _poration may treat its earnings and profitgroup (including the common parent), ad-

(b) Determination of active or passives,r 5 year as active earnings and profits jjusted to eliminate gross receipts from in-
earnings and profits<(1) Ingeneral AnS  he same proportion as the corporation®rcompany transactions (as defined in
corporation may use any reasonablg,,ss receipts (as defined in §1.136281.1502—13(b)(1)(i)).
method to determine the amount of divip¢)(4)) derived from activities thatwould (d) Examples The following exam-

dends that are not treated as passive inVesh; hroduce passive investment incomples illustrate the principles of this sec-

ment income under section 1362(d)(3)(E)it the ¢ corporation were an S corporation:
Paragraph (b)(5) of this section describes a

February 7, 2000 510 2000-6 I.R.B.



Example 1 (i) X, an S corporation, owns 85 per-ganizations”. election that was in effect for the entity
cent of the one class of stock of Y. On December 31, terminates under §1.1361-5.
2002, Y declares a dividend of $100 ($85 to X)§1.1368—2 [Amended] (2) EIN while QSub election in effect
which is equal to Y’s current earnings and profits. . . .
In 2002, Y has total gross receipts of $1,000, $200 of Par. 9. Amend §1.1368-2 in paragrapﬁxcept as OtherW_'Se prow_ded in regula-
which would be passive investment income if Y(d)(2) by revising “Reorganizations” tOtIOHS or other published guidance, a QSub
were an S corporation. read “Liquidations and reorganizations'm”St use the parent S corporation’s EIN

(i) One-fifth ($200/$1,000) of Y’s gross receipts. . Y . .~ for Federal tax purposes.
for 2002 is attributable to activities that would pro-In the heading and by revising SeCt'Orf puTp .
(3) EIN when QSub election

duce passive investment income. Accordingly, one381(a)(2)” to read “section 381(a)” in the / D !
fifth of the $100 of earnings and profits is passivefirst sentence. term!nates _|f an entity’s QSub election

and $17 (1/5 of $85) of the dividend from Yto Xis  pgr 10. Amend §1.1374-8 by addinéermmates, it may not use the EIN of the
passive investment income. one sentence to the end of paragraph (BR'€Nt S corporation after the termination.

Example 2 (i) The facts are the same a&am- ; i ;
ple 1, except that Y owns 90 percent of the stock of A0 read as follows: Ifthe entity had-an EIN prior to _be<_:om|ng
a QSub or obtained an EIN while it was a

Y and Z do not join in the filing of a consolidated re-

turn. In 2002, Z has gross receipts of $15,00031.1374—8 Section 1374(d)(8) QSub in accordance with regulations or

$12,000 of which are derived from activities thattransactions. other published guidance, the entity must

would produce passive investment income. On De- use that EIN. If the entity had no EIN, it

(nggetg ‘:’(;f ri%oiﬁrfegfg;;?: a dividend of $1,0007 * ** o . must obtain an EIN upon termination of
gs and profits. (b) Separate determination of tax the QSub election.

(i) Four-ffths ($12,000/15,000) of the dividend = |f an S corporation makes QSub elec-

from Z to Y are attributable to passive earnings an . .
profits. Accordingly, $720 (4/5 of $900) of the divi- ﬂons under section 1361(b)(3) for a t'ere‘ﬁ

dend from Z to Y is considered gross receipts frordfOUp Of subsidiaries effective on the

(4) Effective date The rules of this
aragraph (i) apply on January 20, 2000.

an activity that would produce passive investmer8ame day, see 81.1361-4(b)(2). Part 602—OMB CONTROL NUMBERS
income. The $900 dividend to Y gives Y a total of UNDER THE PAPERWORK

$1,900 ($1,000 + $900) in gross receipts, $926PART 301—PROCEDURE AND REDUCTION ACT

($200 + $720) of which is attributable to passive inADMINISTRATION

vestment income-producing activities. Under these Par. 13. The authority citation for part
facts, $41 ($920/1,900 of $85) of Y's distribution to - Par. 11. The authority citation for partgns ontinues to read as follows:

X s passive investment income to X. 301 continues to read in part as follows: A thority: 26 U.S.C. 7805

(e) Effective date This section applies Authority: 26 U.S.C. 7805 * * *
to dividends received in taxable years be- p5r. 12.  Section 301.6109—1 i
ginning on or after January 20, 2000; howWsmended as follows:

ever, taxpayers may elect to apply the régu- 1 paragraph (i) is redesignated 3herical order to read as follows:
lations in w_holg, but not in part, for taxab"eparagraph (i) and the first sentence ofg05 101 OMB Control numbe.rs
years beg_mnmg on or after January 1new|y designated paragraph (j)(1) is  « « '
2000, provided all affected taxpayers apply mended by removing the language () * * *

the regulations in a consistent manner. T‘baragraph ()" and adding “paragraph

Par. 14. In 8602.101, paragraph (b) is
Samended by adding entries for §§1.1361-3,
1.1361-5, and 1.1362-8 to the table in nu-

make this election, the corporation and ak'j)” in its place. Robert E. Wenzel,
affected taxpayers must file a return or an' 5 A pew paragraph (i) is added. Deputy Commissioner
amended return that is consistent with these The addition reads as follows: of Internal Revenue Service.

rules for the taxable year for which the

election is made. For purposes of this se€301.6109-1 Identifying numbers. Approved January 14, 2000.

tion, affected taxpayers means all taxpayers, . . Jonathan Talisman,

whose returns are affected by the election ; i

to apply the regations Y (i) Special rule for qualified subchapter Acting Assistant Secretary of the
' S subsidiaries (QSubs)(1) General Treasury.

81.1368-0 [Amended] rule. Any entity that has an employer(Filed by the Office of the Federal Register on Janu-

. identification number (EIN) will retain ary 20, 2000, 1:19 p.m., and published in the issue of

Par. 8. Amend 81.1368-0 in the entryhat gIN if & QSub election is made fottne Federal Register for January 25, 2000, 65 FR.

for 81.1368-2(d)(2) by revising "Reorgahe entity under §1.1361-3 or if a QSul§843)
nizations” to read “Liquidations and reor-

CFR part or section where Current OMB
identified and described control No.

* % % % %

113603 . o e 1545-1590
113605 . o e 1545-1590 * * *
113608 . . ot e 1545-1590

* % % % %
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Section 3121.—Definitions istration may agree to extend social secwludes only remuneration for “employ-

_ rity coverage to services of employees ahent.” Section 3121(b)(7)(F)(iv) pro-
aps;‘t"c’)h;te'cet;’oer: \‘/’J;;;gfgi?ggdgjf ZF(;OC('?‘_éag‘the state or its political subdivisions undevides that the services of an election
this page. 8 218 of the Social Security Act (8 218worker are not employment for FICA pur-

agreement). A 8§ 218 agreement maposes if the worker’s remuneration is less
cover the services of election workers. Ithan $1,000. For calendar years begin-
so, the § 218 agreement may specify th@ing on or after January 1, 2000, the
level of fees the election workers must reamount is indexed for inflation. The ap-

Section 3401.—Receipts for

Employees . . . )
ploy ceive to be entitled to coverage. Informaplicable amount for the year 2000 is
26 CFR 31.3401 tion about a state’s § 218 agreement c&l,100. Because service performed by an
_ _ _ be obtained from the State Social Securitglection worker for calendar year 2000 for
Does federal income tax withholding apply toadministrator. an amount less than $1,100 is excluded

compensation paid to election workers? See Rev.

Rul. 2000-6 on this page. Situation 1: Governmer paysV $200 from employment for FICA purposes, that

in a calendar year for services as an eleamount is not wages for FICA purposes
tion worker. A does not employ in any unless covered under a § 218 agreement.
other capacity. The services Afs elec- Similarly, section 3121(u)(2)(B)(ii)(V)
tion workers are not covered by a § 21@rovides that the services of an election
agreement.V is not covered by a retire- worker are not employment for purposes of
(Also §8 3121, 3401, 6051) ment plan maintained b4. the Medicare tax portion of the FICA if the
Situation 2: GovernmenB paysW worker's remuneration is less than $1,000
26 CFR 1.6041-2: Return of informationasto  $200 in a calendar year for services as am a calendar year. For calendar years be-
?;i’gegtfé%jﬂpll)oyees' election worker.B does not employin ginning on or after January 1, 2000, the
any other capacity. The servicesB$§ amount is indexed for inflation. The ap-
Information reporting requirements  election workers are covered by a § 21Blicable amount for the year 2000 is
applicable to election workers.The re- agreement if their remuneration is $100 081,100. For services performed before Jan-
quirements for information reporting ap-more in a calendar yea¥V is not covered uary 1, 1995, the § 3121(u)(2)(B)(ii)(V) ex-
plicable to election workers whose comby a retirement plan maintained By clusion was for remuneration of less than
pensation is not subject to FICA tax are Situation 3: Governmen€ paysX $100. Rev. Rul. 88-36, 1988-1 C.B. 343,
found in Code section 6041(a). As a re$1,100 in calendar year 2000 for service82, provides that an election worker is sub-
sult, reporting is generally not requiredas an election worker. @es not employ ject to Medicare tax unless the remunera-
for election workers earning less thaiX in any other capacity. The services ofion paid to the worker in a calendar year is
$600 annually. Rev. Rul. 88-36, 1988-L'’s election workers are not covered by #ess than $100.

Section 6041.—Information at
Source

C.B. 343, modified. § 218 agreementX is not covered by a  Section 3401(a) provides that, for pur-
retirement plan maintained 6 poses of income tax withholding, the term

Rev. Rul. 2000-6 Situation 4: Governmenb paysY “wages” means all remuneration (other
$200 in a calendar year for services as dhan fees paid to a public official) for ser-

ISSUE election worker. D also employedy in  vices performed by an employee for an em-

another capacity, in whiclf earned ployer. Section 31.3401(a)-2(b)(2) of the

How do the information reporting re-wages of $300 that are subject to incomEmployment Tax Regulations states that
quirements of 88 6041(a) and 6051(a) adlax withholding. The services d’s amounts paid to precinct workers for ser-
the Internal Revenue Code apply to eleelection workers are not covered by a §ices performed at election booths are “in

tion workers? 218 agreement is not covered by a re- the nature of fees paid to public officials”
tirement plan maintained Hy. and not subject to income tax withholding.
FACTS Situation 5: Governmertt paysZ $200 Sections 6041(a) and 6051(a) both im-

Election workers are individuals who!" @ calendar year for services as an elepese a duty to file information reports of
are generally employed to perform sertion Worker._ E z_ilso e_mployedZ in an- compe_nsatmn paid to workers.
vices for state and local governmentgther capacity, in Whl(_:kZ earn_ed wages Section 6041(a) prowdes: _
(governments) at election booths in conef $500 that are subject to income tax All persons engaged in a trade or busi-
nection with national, state, or local elecwithholding. The services d's election ness and making payment in the course
tions. Governments typically pay elecworkers are not covered by a 8§ 2_18 agree- of such trade or bu_smess to anothe_r
tion workers a set fee for each day ofent. Zis not covered by a retirement person, of _re_nt, salaries, wages, premi-
ums, annuities, compensations, remu-
nerations, emoluments, or other fixed
or determinable gains, profits, and in-

work. Election workers’ wages are in-Plan maintained bi.

cludible in gross income as compensatiopy

for services. Section 61(a)(1). An indi- :

vidual employed as an election worker Taxes under the Federal Insurance ¢°Me ... of $600 or more in any taxable

may also perform services for the govern€ontribution Act (FICA) apply to Year .. shall render a true and accurate

ment in another capacity. “wages” as defined in § 3121(a). That eturn to the Secretary, under such reg-
A state and the Social Security Adminsection provides that the term wages in- Ulations and in such form and manner

February 7, 2000 512 2000-6 I.R.B.



and to such extent as may be prescribedbusiness who pays remuneration fothat are less than $600, Governmaris

by the Secretary, setting forth the services performed by an employee ...not required to issue Form W-2¥o

amount of such gains, profits, and in- Section 6051(a) does not require re- Situation 2: FICA tax, but not income

come, and the name and address of tiperting of compensation that is not subtax withholding, applies to the $200 paid

recipient of such payment. ject to withholding of FICA tax or income to W because the fees exceed the $100

Under § 1.6041-1(b)(1) of the Income&ax. threshold in the § 218 agreement. Gov-
Tax Regulations, the term “all persons en- Section 6051(c) provides that the SecernmentB must follow the reporting re-
gaged in a trade or business,” as used inr@tary may prescribe by regulations thguirements of § 6051(a), reporting on
6041(a), includes organizations the activireporting of additional items. No regulaf~orm W-2 the fees of $200 and the FICA
ties of which are not for the purpose ofions requiring employers to furnish additax withheld.

gain or profit. tional information have been published.  Situation 3: FICA tax, but not income
The general rule stated in § tax withholding, applies to the $1,100
1.6041-1(a)(2) is that the required returANALYSIS paid toX for calendar year 2000. Govern-

is made on Forms 1096 and 1099, except Compensation of an election worker ignentC must follow the reporting require-
that 8 1.6041-1(a)(2)(ii) provides that,; subject to income tax withholding.mems of 86051(a), reporting on Form W-
compensation paid to an employee by agactions 3401(a) and 31.3401(a)—2(b)(2?. the fees of $1,100 and the FICA tax
employer shall be reported on Forms W-% 4, election worker’s compensation i ithheld.
and W-2 under the provisions of §55 than $1,100 for calendar year 2000, it Situation 4: Neither FICA tax nor in-
1.6041-2 (relating to return of informa-q generally not subject to FICA tax. Sect0Me tax withholding applies to the $200
tion as to payments to employees). tions 3121(b)(7)(F)(iv) and Paid toY for services as an election
Under § 1.6041-2(a)(1), payments °§121(u)(2)(B)(ii)(V). However, under g Worker, but the $300 payment is subject
wages not subject to income tax withholdz;4te's § 218 agreement, an electiolp income tax withholding. Government
ing must be reported on Form W-2 if thg,;rker's compensation may be subject tf) must follow the reporting requirements
total of those payments and the amount i, the old-age, survivors and disabilit)Pf § 6051(a), reporting on Form W-2 the
the employee’s wages subject to income t§¢ ;rance (OASDI) and the Medicare por55300 payment and the income tax with-
withholding, if any, is $600 or more in aions of the FICA tax at a level belown€ld. Section 6041(a) does not require re-
calendar year. For example, if a payme@l,loo for calendar year 2000. porting of the $200 payment because the
of $700 was made to an employee and ggction 6041(a) applies to payments detal of the two payments is less than
$400 thereof represents wages subject E%mpensation that are not subject to witi2600 for the calendar year.
withholding under section 3402 and the "iolding of FICA or income tax. If an Situation 5: Neither FICA tax nor in-
maining $300 represents compensation N@iaction worker’s compensation is nofome tax withholding applies to the $200
subject to withholding, such wages angubject to withholding of FICA tax, the §paid toZ for services as an election
compensation must both be reported 0B041(a) reporting requirement applies tyvorker, but the $500 payment is subject
Form W-2. If the employee has no WageSayments that aggregate $600 or more fR income tax withholding. Government
subject to income tax withholding, the eMany taxable year. Under §E must follow the reporting requirements
ployer is required to file Form W-2 for that1_6041_2(a)(1), compensation subject +gf 88 6041(a) and 6051(a), reporting on
employee if payments to that employee, .ome tax withholding is taken into ac-Form W-2 both the $200 and the $500
equal $600 or more in a calendar year.  .quntin determining whether the $600 reP@yments and the amount of income tax
Section 1.6041-2(a)(1) provides thatporting requirement applies. withheld.

at the election of the employer, compo- gaction 6051(a) requires reporting o

nents of amounts required to be reporteghmnensation subject to either FICA tax oEEFUENCGT(g)N OTHER REVENUE

on Form W-2 pursuant to this subparacome tax withholding. No reporting is

graph may be reported on more than ongq ired by §§ 6051(a) and 31.6051—1(a) This ruling modifies Rev. Rul. 88-36,
Form W-2. Thus the amounts paid 10 aQnq () for items of income that are noA2, to reflect the increase in the amount
individual for services as an electiony hiect 1o withholding of FICA tax or in- of remuneration applicable for purposes
worker may be reported on a separate Wyme tax. If an election worker's compenef the Medicare tax exclusion under §
2 from amounts paid to the individual forgation is subject to withholding of FICA3121(u)(2)(B)(ii)(V), currently $1,100 for
service in another capacity, even thougfyy renorting is required by § 6051(a), recalendar year 2000.

the amounts are aggregated to determing gjess of the amount of compensation.
whether reporting applies. DRAFTING INFORMATION

Section 6051(a) imposes a reporting rdOLDINGS

qguirement on the following two cate- ) ) ) T .
gories of payors of remuneration: The reporting requirements applicableuling is Elizabeth Edwards of the Office

Every person required to deduct ande governments that employ electiorof Chief Counsel .(Employee Benefits &
withhold from an employee a tax undep/vorlfers'are as follpws: _ Exe_mpt Organ_|zat|qns). For furth'er infor-
section 3101 [employee FICA tax] or Situation '1: Nellther FICFA tax nor in- matloq regarding this revenue ruling, con-
3402 [income tax withholding], ... or COMe tax Wlthholdmg. applies .to the $20Qact Elizabeth Edwards at (202) 622-6040
every employer engaged in a trade dpaid toV. The reporting requirements of(not a toll-free call).

§ 6041(a) apply. Becauséearns fees

2000-6 I.R.B. 513 February 7, 2000

The principal author of this revenue




Section 6051.—Receipts for Section 7520.—Valuation Tables Section 7872.—Treatment of

Employees The adjusted applicable federal short-term, midl-‘oans with Below-Market

term, and long-term rates are set forth for the mom‘ﬂnterGSt Rates
of February 2000. See Rev. Rul. 2000-9, page 497. . . .
y pag The adjusted applicable federal short-term, mid-

How do the information reporting requirements term, and long-term rates are set forth for the month

of § 6051(a) apply to election workers? See Rev. of February 2000. See Rev. Rul. 2000-9, page 497.
Rul. 2000-6, page 512.

26 CFR 31.6051-1
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Part Ill. Administrative, Procedural, and Miscellaneous

26 CFR 601.701: Publicity of information. The tax credit was an integral part of aents a foreign tax credit for an appropri-
(Also Part |, Sections 901, 902, 905, 960, 986; ; ; ;

1 901-2 1.905-3T Part Il. United States.Uniteg  SYStem of taxation under U.K. law thatate amount of income tax paid to the
Kingdom Income Tax Convention.) partially integrated the United Kingdom’sUnited Kingdom, subject to the limita-

corporate and shareholder level incomgons of, and in accordance with, the laws
taxes. The shareholder tax credit was def the United States. Paragraph (1) of Ar-
Rev. Proc. 2000-13 signed to eliminate or reduce a seconticle 23 provides that, in the case of a U.S.
level of tax on corporate profits at thecorporation owning at least 10 per cent of
SECTION 1. PURPOSE shareholder level. In the absence of #he voting stock of a U.K. corporation
This revenue procedure modifies RevSPecific tax treaty provision, tax creditsfrom which it receives dividends in any
Proc. 8018, 1980-1 C.B. 623, by settin§/€re not generally available to shareholdaxable year, the United States shall allow
forth new rules and procedures for applyers not resident in the United Kingdomcredit for the appropriate amount of tax
ing Articles 10(2)(a) and 23(1)(b) and (c)Under its domestic law, the United King-paid to the United Kingdom by that cor-
of the United States-United Kingdom In-dom does not impose a withholding taxporation with respect to the profits out of
come Tax Convention, signed on Decenf2n dividends paid to nonresidents. which such dividends are paid. Paragraph

ber 31, 1975, as amended by an Ex- .02 Relevant Provisions of the Conven{1)(P) Of Article 23 provides that the
change of Notes, signed on April 13tion, Paragraph (2) of Article 10 (Divi- United States shall treat the a_mount Wlth-
1976, and Protocols, signed on AUgUSdends) of the Convention provides that, ai%eld under paragraphs (2)(&)(0 and (”) of
26, 1976, March 31, 1977, and March 150ng as an individual resident in the/\ticle 10 as an income tax imposed on
1979 (the “Convention”), 1980-1 C.B.United Kingdom is entitied under U.K. (€ récipient of the dividend. Paragraph
394, with respect to dividends paid byaw to a tax credit in respect of dividendd1)(¢) of Article 23 provides that the
corporations resident in the United Kingpaid by a U.K. corporation, U.S. residents/nited States shall treat the _on_e-_half of
dom after April 5, 1999 to U.S. sharewho are the beneficial owners of divi-n€ tax credit to which an individual
holders. Revised rules and procedurasends paid by a U.K. corporation will beShareholder resident in the United King-
are necessary because the United Kingntitled to receive a payment from th&©m would have been entitled, but which
dom repealed its advance corporation taynited Kingdom of a tax credit, subject tgS N0t Paid to a U.S. direct investor, as an
(“ACT") and reduced the shareholder taxa deduction withheld from the payment!COMe tax imposed on the U.K. corpora-
credit with respect to dividends effectiven the case of U.S. corporations owningylon'
April 6, 1999. directly or indirectly, 10 percent or more .03 Repeal of ACT and Reduction of
of the voting stock of a distributing U.K. Shareholder Tax Credit Effective April
SECTION 2. BACKGROUND corporation (“direct investors”), para-6, 1999, the United Kingdom repealed the
.01 Prior U.K. Law. Under prior U.K. graph (2)(a)(i) of Article 10 provides thatACT. Thus, a U.K. corporation is no
law, ACT was levied on a corporation reS;he amount payable by the United Kingfonger required to pay ACT in respect of a
ident in the United Kingdom (U.K. Corpo_dom i_s equal_to _ope—half of the tax cred_idiv_idend or other qualifyin_g distripution
ration) in respect of a dividend paid, of© WhICh an mdmdu_al shareholder resito its shareholders._ Notwithstanding the
other qualifying distribution made, by thedem in the United Kingdom would haverepegl of ACT, the mtegrateq system of
corporation to its shareholders. The ratgeen entitled, reduced by 5 percent of thexation under U.K. law remains in force.
gsum of the dividend and the amount of th& U.K. shareholder is generally still enti-
one-fourth of the amount of the dividend®X credit. In the case of all other U.S. intled to a tax credit upon the receipt of a
immediately prior to the repeal of ACT.Vestors (“portfolio investors”), paragraphqualifying distribution to the extent of the
At the corporate level, ACT was cred-(z)(a)(") of Article 10 provides that the shareholder’s tax liability, but any excess
itable against the general corporation ta_Qmount payable by the United Kingdon_is no longer payable in cash_. _The amount
liability of either the distributing corpora- Is equal to the full amount of the tax credibf the shareholder tax credit is no longer
tion or a corporation related to the distrib© which an individual shareholder resi-determined by reference to the ACT rate,
uting corporation. At the shareholdeldem in the United Kingdom would havebut by reference to the “tax credit frac-
level, a shareholder resident in the UniteBeen entitled, reduced by 15 percent dfon” in force on the date of the distribu-
Kingdom was generally entitled to a ta){he sum of the dividend and the amount dfon. The current tax credit fraction is
credit against the shareholder’s incom e tax credit. Under paragraplone-ninth. Thus, the U.K. shareholder tax
tax liability in respect of the distribution. (2)(a)(iii) of Article 10, the gross amountcredit has been reduced from one-fourth
The tax credit was calculated by referenc%f the tax credit (unreduced by the 5 or 18 one-ninth of the amount of the divi-

to the ACT rate and could be paid in cashercent withheld) is treated as an adddend.

to the extent that the credit exceeded tiPnal dividend paid by the U.K. corpora- ey the literal language of the Con-
shareholder’s tax liability. Because thd!on for U.S. tax credit purposes. vention, paragraph (2) of Article 10 of the
amount of the tax credit was calculated by Paragraph (1) of Article 23 (Elimina- Convention continues to apply after the
reference to the ACT rate, the sharehold¢ion of Double Taxation) of the Conven-repeal of ACT because individuals resi-
tax credit was commonly referred to intion generally provides that the Uniteddent in the United Kingdom continue to
the United States as an “ACT refund.’States shall allow to its citizens and resibe entitled under U.K. law to a tax credit
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in respect of dividends paid by a U.Kwithholding tax due under Article 10, oncome tax imposed on the U.K. corporation
corporation. Because of the reduction ithe date of the distribution. Thus, the inpaying the dividend. This paragraph made
the amount of the U.K. shareholder taxestor must include in income the grosslear that the one-half of the ACT paid by
credit, however, the amount of the paypayment deemed received, and may claithe U.K. corporation that was not paid out
ment due to U.S. investors will be rea foreign tax credit under Article 23 forto the U.S. investor was to be treated as an
duced. For portfolio investors, thethe withholding tax treated as paid to thincome tax imposed on the U.K. corpora-
amount permitted to be withheld on théJnited Kingdom. tion for which the U.S. investor could
sum of the dividend and the tax credit The withholding tax creditable underclaim an indirect credit under paragraph 1
pursuant to paragraph (2)(a)(ii) of Articlearticle 23 cannot exceed the amount o®f Article 23 (and pursuant to sections 902
10 will completely eliminate the amountthe tax credit payable under the Convernd 960 of the Code). See S. Exec. Rep.
payable. As a result, no additional casfjon. Since the tax permitted to be withNo. 18, 93" Cong., 2d Sess. (1980),
will be payable to the investor under théyeld under paragraph (2)(a)(ii) of Articlereprinted in1980-1 C.B. 411, 428. How-
Convention. For direct investors, only a0 can only be withheld from the amoungVver, because paragraph (1) of Article 23
nominal amount of additional cash will begf the tax credit due to the U.S. portfolicand section 901 of the Code specifically
payable, because the 5-percent amoujyvestor, the United Kingdom is not perdimit the allowable indirect credit to the
withheld on the sum of the dividend andnitted under the Convention to withholg@Ppropriate amount of creditable U.K. in-
the tax credit pursuant to paragrapBn amount in excess of the tax credit. Accome taxes actually paid by the U.K. cor-
(2)(a)(i) of Article 10 will almost entirely cordingly, the tax is considered due an@oration, the one-half of the ACT not paid
eliminate the payment. paid only to the extent of the tax credit. Out to the U.S. investor was creditable

For purposes of section 905(b) of thé)nly to the extent it was actually paid by

SECTION 3. APPLICATION OF THE gthe U.K. corporation.

CONVENTION AFTER THE REPEAL Code (relating to proof of credits), a U.
OF ACT portfolio investor who elects to be treated Under current U.K. law, a U.K. corpo-

as receiving a payment and paying a tavation is liable for corporation tax on the

.01 Section 901 Credit for Tax With-under the Convention is not required t@orporation’s profits, but is not liable for
held A U.S. shareholder, whether a portobtain a receipt or other evidence fronACT or any other creditable income tax in
folio or direct investor, who invokes thethe United Kingdom verifying the pay-respect of its profits. Under Article 23,
provisions of paragraph (2)(a) of Articlement of the withholding tax, but may useand in accordance with section 902 or 960
10 of the Convention upon the receipt of &€condary evidence to substantiate thaf the Code, a direct investor is eligible to
dividend or other qualifying distribution amount of tax treated as paid. See Treadaim an indirect foreign tax credit for the
after April 5, 1999 from a U.K. corpora- Reg. § 1.905-2(b)(3). U.K. corporation tax paid by the corpora-
tion will continue to be entitled to receive .03 Direct Investors A U.S. direct in- tion. Because no additional U.K. income
a foreign tax credit under section 901, ivestor that claims a tax credit from thdax is paid by the U.K. corporation under
accordance with Article 23, for theUnited Kingdom is entitled to a smallcurrent law, no portion of the shareholder
amount withheld pursuant to paragrappayment net of withholding tax undertax credit is treated as additional tax paid
(2)(a) of Article 10. This amount isparagraph (2)(a)(i) of Article 10. Theby the U.K. corporation for which the in-
treated as a creditable withholding tax foamount of the withholding tax creditablevestor may claim an indirect foreign tax
U.S. tax purposes pursuant to paragrapmder Article 23 will be equal to 5 perceng€redit under Article 23 and in accordance
(1)(b) of Article 23. of the sum of the dividend and the gros¥ith section 902 or 960 of the Code.

.02 Portfolio investors A U.S. portfo- amount of the tax credit. The investor o5 Effect of Tax Credit Paid Under the
lio investor entitled to payment of a taxmust include the gross amount of the tagonvention on U.K. Corporation’s Earn-
credit under Article 10 of the Conventioncredit in income as a dividend and satisfijhgs and Profits and Foreign Income
upon receipt of a dividend or other qualiall requirements under section 905(b) antlaxes. Under paragraph (2)(a)(iii) of Ar-
fying distribution from a U.K. corporation the regulations thereunder relating to thgcle 10, the gross amount of the tax credit
may elect to be treated as receiving theerification and computation of the for-(ynreduced by amounts withheld) due
amount due under the Convention withowgign tax credit. The investor must als@rom the United Kingdom under para-
affirmatively making a claim to the file a Form 8833 (Treaty-Based Returiyraphs (2)(a)(i) and (ii) of Article 10 is
United Kingdom. A portfolio investor Position Disclosure Under Section 6114haracterized as a dividend from the dis-
may make this election by so indicatingr 7701(b)) with the taxpayer's incometributing U.K. corporation for U.S. tax
on Line 5 of Form 8833 (Treaty-Basedax return for the relevant year disclosingredit purposes. The characterization of
Return Position Disclosure Under Sectiothe benefits claimed under Articles 10 anghjs amount as a dividend means that the
6114 or 7701(b)) and filing the completec?3 of the Convention. U.K. corporation must be treated as re-
Form 8833 with the taxpayer’s income 04 Section 902 or 960 Credit for Cor-ceiving from the United Kingdom an
tax return for the relevant year. porate-Level Tax Under paragraph (1)(c) equivalent amount out of which it pays

A portfolio investor making this elec- of Article 23 of the Convention, the por-the dividend. Prior to the repeal of ACT,
tion will be treated as having received ation of the tax credit to which a U.K.the distributing U.K. corporation was
additional dividend equal to the grosshareholder would be entitled upon a quatreated as receiving from the United
amount of the tax credit (unreduced byfying distribution, but which is not paid to Kingdom a refund of the ACT paid (or
amounts withheld), and as having paid tha U.S. direct investor, is treated as an irene-half of the ACT paid in the case of a
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distribution to a U.S. direct investor), outhe U.S. shareholder). Thus, the U.KP.O. Box 46, Fitz Roy House, Nottingham
of which it paid the tax credit due undercorporation must, in the year the shardNG2 1BD. The forms may be ordered
the Convention to its U.S. shareholdeholder tax credit is paid or accrued, refrom the United Kingdom by telephone
See Treasury Explanatioreprinted in duce its post-1986 foreign income taxesn (011 44) 115 974 2000 or by fax on
1980-1 C.B. 455, 474 (prescribing thisn the separate limitation category (or catt011 44) 115 974 1863.
treatment under pre-1987 law). egories) to which the refund relates and If a U.S. direct investor has never made
While ACT is no longer payable by U.K. correspondingly increase its post-198@ claim for a tax credit under the Conven-
corporations, the shareholder tax credit duendistributed earnings in the same cateion, the investor should file a completed
under the Convention is still funded out ofjory (or categories) by the gross amountinited Kingdom form (in duplicate) with
U.K. corporate tax revenues and is deteof the tax credit payable under the Conthe Philadelphia Service Center, Foreign
mined by reference to the amount of theention. See Treas. Reg. section€ertification Unit, P.O. Box 16347,
dividend, which is a portion of the basel.905-3T(a)(3) and (4). DP535B, Philadelphia, PA 19114. The
used to compute the U.K. corporation’s tax. As explained in the Treasury TechnicaService Center will provide the required
Thus, the payment of the shareholder ta&xplanation accompanying the Conveneertification and transmit the form to the
credit gives rise to a refund or indirect subtion, where a U.S. direct investor owndJnited Kingdom Inland Revenue. If a
sidy for U.S. tax purposes. See sectioless than all the stock of the distributindJ.S. investor has previously filed a claim
901(i) and Treas. Reg. 8§ 1.901-2(e)(3J.K. corporation, the indirect credit duefor a tax credit under the Convention,
These purposes include the computation oihder Article 23 and in accordance wittsubsequent claims do not require certifi-
the corporation’s earnings and profitsections 902 and 960 will be calculatedation by the Philadelphia Service Center.
(E&P) and foreign income taxes and correwith reference solely to the proportionatén such cases, the United Kingdom form
sponding effects on the corporation’s U.Samount of E&P and foreign taxes attributshould be filed directly with the United
shareholders, which may include the corable to that investor. Thus, the amount dfingdom Inland Revenue at the address
putation of the indirect credit under parathe indirect credit will not vary accordingshown above.
graph 1 of Article 23 (and pursuant to sedo the status of any other shareholder or
tions 902 and 960 of the Code) and ththe amount of distributions made, or pay-SECTION 4. EXCHANGE RATES
subpart F provisions under sections 95tents of tax credits under the Conven- \;4er section 986(a)(1), as amended
through 964 of the Code. Accordingly, fottion, to any other shareholder. See Treeb-y the Taxpayer Relief Act of 1997 (TRA
distributions after April 5, 1999 with re- sury Explanationyeprinted in1980-1 97), P.L. 105-34, section 1102(a)(1)
spect to which a U.S. direct investor applie€.B. 455, 473. (1997), taxpayers claiming foreign tax
for benefits under Article 10 of the Conven- 06. Procedures for Direct Investors T0agits on an accrual basis generally must
tion, the U.K. corporation will be treated asClaim a Tax Credit Payment Under thg,;nsiate foreign taxes, including with-
receiving a tax refund in an amount equivaconvention Prior to the repeal of ACT, holding taxes, into U.S. dollars at the av-
lent to the gross amount of the tax credihe United Kingdom Inland Revenueerage exchange rate for the taxable year to
(unreduced by amounts withheld) payableould enter into arrangements with a U.Ky hich the taxes relate. Previously, tax-
to the U.S. shareholder under the Conveigorporation that paid a dividend or Othebayers claiming foreign tax credits on an
tion. This treatment ensures that the U.gualifying distribution, authorizing it t0 5.crual basis translated foreign taxes into
shareholder does not receive combined dpay the tax credit due under the Conveny g (ollars at the so-called “spot” rate on
rect and indirect foreign tax credits in artion directly to its U.S. shareholders. Th,o gate the taxes were paid. The spot
amount exceeding the income taxes actl.K. corporation could offset the amount 4o reflects a fair market value rate of ex-
ally paid by the U.K. corporation. of the tax credit paid against its ACT ”a'change available to the public for cur-
The deemed refund of tax to the U.Kbility. Because U.K. corporations NOrency under a spot contract in a free mar-
corporation is considered allocable to tonger pay ACT, this procedure is NQt ang involving representative amounts.
separate limitation category in proportioonger available. See Treas. Reg. § 1.988-1(d)(1). TRA97
to the ratio of post-1986 foreign income Because of the changes in UK. law, alliq not change this translation rule for
taxes in such category to the total amoumiaims for payments of tax credits must bf'axpayers claiming foreign tax credits on
of post-1986 foreign income taxes of thenade on the appropriate United Kingdomy, o cash basis. Thus, these taxpayers still
U.K. corporation, determined as of theorm and filed directly with the United .5nsiate foreign taxes into U.S. dollars at
close of the year in which the shareholdeingdom Inland Revenue. The appropriz,o spot rate on the payment date. See
tax credit is paid or accrued and prior tate United Kingdom form is U.S./COrpo-gaction 986(a)(2).
accounting for the effect of distributionsration/Credit. In the United States, the \gnfunctional currency dividends, in-
and deemed distributions during the yeaforms may be obtained from the Interna&udmg the tax credit treated as a dividend
To the extent the refund exceeds the U.KRRevenue Service, Office of Assistan{,,qer paragraph (2)(a)(iii) of Article 10,
corporation’s total post-1986 foreign in-Commissioner (International), Attn: Cus-3.¢ treated as property distributions and
come taxes, the refund is treated as attritemer Service OP:IN:D:CS, 950 L’Enfantare included in income on the date of pay-
utable to foreign income taxes previouslplaza South, S.W., Washington, D.C.,ant.  In accordance with section
deemed paid on a last-in, first-out basi20024. In the United Kingdom, the form3989(b)(1), such dividends are translated
(i.e., the refund reduces the foreign inmay be obtained from the Financial Inter;,

) e . ] into dollars at the spot rate on the pay-
come taxes most recently deemed paid byediaries and Claims Office (“FICO”), 1 ant date regardless of whether the tax-
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payer claims foreign tax credits on an adhe date the dividend is paid. the date of publication and applies to dis-
crual or cash basis. tributions to U.S. shareholders made on or

Thus, for taxpayers claiming foreign tax>ECTION 5. EFFECT ON OTHER after April 6, 1999 by corporations resi-
credits on an accrual basis, the gross diPOCUMENTS dent in the United Kingdom.

dend is translated into U.S. dollars and in- This revenue procedure modifies the re

cluded in income at the spot rate on thg, ant portions of sections 3.01 througr||1:)RAFT”\IG INFORMATION

payment date, but taxes withheld from thg 57 of Rev. Proc. 80-18, 1980-1 C.B. 623 The principal author of this revenue
dividend are translated into U.S. dollars g5 mogified by Rev. Proc. 81-58, 1981—Brocedure is Trina Dang of the Office of
the average rate for the taxable year for fog g 678 and Rev. Proc. 84-60, 1984-Associate Chief Counsel (International).
eign tax credit purposes. Ataxpayer claimc g 504, and as clarified and amplified byFor further information regarding this
ing foreign tax credits on the cash basige,, proc. 90-61, 1990-2 C.B. 657).  revenue procedure, contact Ms. Dang at

translates both the dividend and withholdse 110N 6. EFFECTIVE DATE (202) 622-3850 (not a toll-free call).
ing tax into U.S. dollars at the spot rate on s revenue procedure is effective on

26 CFR 601.202: Closing agreements.
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PART I.

SECTION 1. PURPOSE AND
OVERVIEW

I.R.B. 11, which consolidated the correc-
tion programs into EPCRS. The modifi-

) cations to Rev. Proc. 98-22 include: .
.01 Purpose This revenue procedure (1) incorporating Rev. Proc. 99-13,

updates and consolidates the comprehejggg_5 | R B. 52. which applies EPCRS
sive system of correction programs fog, 403(b) Plans: '
sponsors of retirement plans that are in- (2) adding ’a new Appendix B which

tended to satisfy the requirements of &0 horates the correction methods de-
401(a), 8 403(a) or § 403(b) of the Interal ;i and illustrated in Rev. Proc.
Revenue Code (the “Code”), but that havgg_31 1999-34 |.R.B. 280:

not met these requirements for a period of (3) redesignating Appendix B of

time. This system, the Employee Plangq,, proc. 98-22 as Appendix C; and

Compliance ~ Resolution  System 4y reflecting the new Tax Exempt
(‘EPCRS?), permits plan sponsors to Cory g Government Entities Division
rect these Qualification or § 403(b) Fa”'(TE/GE) of the IRS. .

ures and thereby continue to provide their 53 General principles underlying
employees with retirement benefits on g pcrs EPCRS is based on the follow-
tax-favored basis. The components %g general principles:

EPCRS are the Administrative Policy Re;
garding Self-Correction (“APRSC"), the
Voluntary Compliance Resolution
(“VCR”) program, the Walk-in Closing
Agreement Program (“Walk-in CAP”), the
Audit Closing Agreement Program (“Audit
CAP”) and the Tax Sheltered Annuity Vol-
untary Correction (“TVC”) program. .
.02 Revisions This revenue procedure
modifies Rev. Proc. 98— 22, 1998-12

February 7, 2000

Sponsors of tax-qualified retirement
plans or 403(b) Plans should be en-
couraged to establish administrative
practices and procedures that ensuse
that plans are operated properly in
accordance with the tax qualification
or 403(b) requirements.

Sponsors of tax-qualified retirements
plans should maintain plan docu-
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ments satisfying the tax qualification
requirements.

Plan sponsors should make volun-
tary and timely correction of any
Qualification or 403(b) Failures,
whether involving discrimination in
favor of highly compensated em-
ployees, plan operations, or the
terms of the plan document. Timely
and efficient correction protects par-
ticipating employees by providing
them with their expected retirement
benefits, including favorable tax
treatment.

Voluntary compliance is promoted
by providing for limited fees for vol-
untary corrections approved by the
Service, thereby reducing employ-
ers’ uncertainty regarding their po-
tential tax liability and participants’
potential income tax liability.
Sanctions for Qualification or 403(b)
Failures identified on audit should
be reasonable in light of the nature,
extent, and severity of the violation.
Administration of EPCRS should be
consistent and uniform.

2000-6 I.R.B.



.05 Future enhancementsThe pri-
mary purpose of this revenue procedure ISrovisions of VCR are modified to:

Taxpayers should be able to rely orce
the availability of EPCRS in taking to

corrective actions to maintain thepreceding calendar year.

qgualified or 403(b) status of their
plans.

.04 Overview EPCRS includes the
following basic elements:
Self-correction A plan sponsor that |-

has established compliance practices
and procedures may, at any time,
correct insignificant Operational
Failures without paying any fee or,
sanction. In addition, in the case of a
Qualified Plan that is the subject of a
favorable determination letter from
the Service or of a 403(b) Plan, the
plan sponsor generally may correcj
even significant Operational Failures
within a two-year period without
payment of any fee or sanction.
(APRSC)

Voluntary correction with Service
approval In the case of any other
Qualification or 403(b) Failure, a
plan sponsor, at any time befor
audit, may pay a limited fee and re-
ceive the Service’s approval for they,
correction. (VCR, Walk-in CAP
and TVC)

Correction on audit If a Qualifica-
tion or 403(b) Failure (other than a,
failure corrected as described above)
is identified on audit and corrected,
the sanction imposed will bear a rea-
sonable relationship to the nature,
extent and severity of the failure,
taking into account the extent to
which correction occurred before
audit. (Audit CAP)

' Se

tio

to consolidate in a single document, fof
ease of use and reference, the guidance
previously published with respect to
EPCRS. Certain clarifications and revi-
sions, discussed below, that do not in-

volve significant substantive modification,

of EPCRS and that generally reflect the
current practice under EPCRS, are in-
cluded in this revenue procedure.

The Service and Treasury are actively

reviewing the comments that have beep
received on EPCRS that are not reflected
in this revenue procedure. These addi-
tional enhancements will be incorporated

into upcoming guidance on EPCRS.

addition to that guidance, it is anticipateq,s|ntarily disclose to the Service Quali
that the consolidated EPCRS revenue prgzaiion Failures it has discovered in it

2000-6
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SECTION 2. EFFECT ON PROGRAMS.

procedure affects the programs as fol-

and to pay a fixed fee to the Service. Th

dure will be updated on an annual basggan and to pay a compliance correction
reflect changes published during théee. The provisions of Walk-in CAP are
modified to:

grant, in appropriate cases, a waiver
of the excise tax under § 4974 for
minimum distribution failures that
are corrected by the Plan Sponsor
under Walk-in CAP.

consolidates and coordinates guid- (4) TVC. Similar to Walk-in CAP,

ance issued in 1998 and 1999 into EVC enables an employer that offers a
unified EPCRS procedure; 403(b) Plan to voluntarily disclose to the

clarifies the application of FICA and Service 403(b) Failures it has discovered

FUTA taxes (and correspondingin its plan and to pay a compliance correc-
withholding obligations) to cor- tion fee. The provisions of TVC are mod-

rected Qualified Plans and 403(bjfiedto: _ _
Plans: and « grant, in appropriate cases, a waiver
clarifies that the statute of limita- of the excise tax under § 4974 for

tions for purposes of redetermining minimum distribution failures that
taxes for a closed taxable year will ~ @ré corrected by the Plan Sponsor

not be reopened solely because of ~under TVC. _
correction of a failure that occurred”  clarify the types of failures that may
in such year. be corrected under TVC.

.02 Effect on specific programsThis  paRT II. PROGRAM EFFECT AND

.01 Effect on programs This revenue

revenue procedure affects the specifig |gBILITY
&rograms as follows:

(1) APRSC APRSC enables a spon-

r of a Qualified Plan or a 403(b) Plan toECTION 3. EFFECT OF EPCRS;

If-correct Operational Failures it dis RELIANCE

covers in its plans. The provisions of 1 Effect of EPCRS on Qualified
APRSC are modified and restated to:

; X .. Plans If the eligibility requirements of
clarify and confirm, under the eligi- section 4 are satisfied and the Plan Spon-
bility requirements for APRSC, thatgq, corrects a Qualification Failure in ac-
the program is available to correCtqrqance with the requirements of
iqsignificant defects in plans of all \prgc in section 7. the VCR program in
SIZES. section 10, Walk-in CAP in section 11, or
(2) VCR The VCR program en- o it CAP in section 14, the Service will

ables a sponsor of a Qualified Plan to Vo treat the Qualified Plan as disqualified
untarily disclose to the Service Opera

. ; X - on account of the Qualification Failure. If
nal Failures it has discovered inits plae pjan Sponsor corrects the failures in
Sccordance with the requirements of this
: i . revenue procedure the plan will be treated
grant, in appropriate cases, a wWalvelg 5 qualified plan for purposes of apply-
of the excise tax under 84974 fofng s 3121 (a)(5) (FICA taxes) and for
minimum required distribution fail- purposes of applying § 3306(a)(5) (FUTA
ures that are corrected by the Plafhxes).
Sponsor under VCR; .02 Effect of EPCRS on 403(b) Plans
amplify the permissible correction ¢ yhe applicable eligibility requirements
methods under the Standardized s gatisfied and the employer corrects a
VCR Program (SVP) (see AppendiXijyre in accordance with the require-
A and Appendix B of this revenue nenis of APRSC, TVC, or Audit CAP for
procedure); and 403(b) Plans, the Service will not pursue
clarify that sponsors may use Walky,come inclusion for affected participants,
in CAP for interrelated VCR and o jiapjlity for income tax withholding, on
Walk-in CAP failures. _ account of the failure. However, the cor-
(3) Walk-in CAR Walk-in CAP  ocion of a failure may result in income
ables a sponsor of a Qualified Plan t,, consequences to participants (for ex-
“ample, participants may be required to in-
Slude in gross income distributions of Ex-
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cess Amounts in the year of distribution)APRSC. TVC is a voluntary programplan’s prior operations. Thus, if loans
In addition, if these requirements are meahat involves Service approval. TVC apwere made to participants, but the plan
and correction is made under this revenuaies to Eligibility, Demographic, and Op-document did not permit loans to be made
procedure, the annuity contracts or cust@rational Failures that are within the juristo participants, the failure cannot be cor-
dial accounts under a 403(b) Plan will beliction of Employee Plans, includingrected under VCR by retroactively
treated as annuity contracts described inRlans of Ineligible Employers. The audiamending the plan to provide for the
403(b) for purposes of applying 8correction program is Audit CAP, whichloans. Nevertheless, if a Plan Sponsor
3121(a)(5) (FICA taxes) and for purposess also available for Eligibility, Demo- corrects under APRSC or VCR, it may
of applying 8 3306(a)(5) (FUTA taxes).graphic, and Operational Failures founéamend the plan to the extent necessary to
However, contributions or allocations ofon examination that cannot be correcteckflect operational correction. For exam-
Excess Amounts are generally treated amder APRSC. ple, if the plan failed to satisfy the ADP
wages for purposes of FICA and FUTA .03 Effect of examinatian If the plan test required under § 401(k)(3) and the
taxes. or Plan Sponsor is Under Examinationemployer must make qualified nonelec-
.03 Other taxes and penaltiesSee the VCR, Walk-in CAP, and TVC pro- tive contributions not already provided
section 6.04 for rules relating to othegrams are not available; insignificant Opfor under the plan, the plan may be
taxes and penalties. erational Failures can be corrected und@mended to provide for qualified nonelec-
.04 Reliance Taxpayers may rely on APRSC; and significant Operational Failtive contributions. The issuance of a
this revenue procedure, including the redres can be corrected under APRSC icompliance statement does not constitute
lief described in sections 3.01 and 3.02. limited circumstances. See section 9. a determination as to the effect of any
.04 Favorable Letter requiremenfThe plan amendment on the qualification of
SECTION 4. PROGRAM VCR program and the provisions ofthe plan.

ELIGIBILITY APRSC relating to significant Opera- (2) Availability of correction by plan
.01 Program eligibility for Qualified t?onal Failures (s_ee section 9) of a Qualiamendment in Walk-in (_ZAPA Plan
Plans. EPCRS includes three specificf'Ed Plan are available only for a plan thaSponsor may use Walk-in CAP for a
voluntary correction programs and ars the subject_ofa Favorgble Letter. Qu_alified Plan to correct an Operational
audit correction program for Qualified .05 Established pra_ct_|ces and proce-+ailure by a plan amendment to confo_rm
Plans. The voluntary correction program8Ures In order to be eligible for APRSC,the terms of the plan to the plan’s prior
are APRSC and VCR, both of which ardhe Plan Sponsor or administrator of aperations, provided that the amendment
available for Operational Failures, and!an must have established practices ambmplies with the requirements of §
Walk-in CAP, which applies to Plan Doc-Procedures (formal or informal) reason401(a), including the requirements of 8§

ument and Demographic Failures and tgbly designed to promote and facilitatet01(a)(4), 410(b), and 411(d)(6).
Operational Failures that are not e“gib|é)verall compliance with the requirements .07 Egregious failures Neither
for APRSC and VCR. APRSC is a volun°f 8 401(a) or § 403(b). For example, théPRSC nor the VCR program is available
tary employer-initiated procedure thaf’l_an administrator of a Qualifie_d Planto cor_rect Operational Fa?lures that are
generally does not involve Service ap[mght use a check sheet for tracking alloegregious. For example, if an employer
proval, whereas VCR and Walk-in capcations and indicate on that check sheéls consistently and improperly covered
are voluntary employer-initiated proce-Whether a particular employee was a kegnly highly _compensate_d employe_es or if
dures that involve Service approval. Th&mployee for top-heavy purposes. Aplaa contribution to a defined contribution
audit correction program is Audit CAP,document alone will not constitute evi-plan for a highly compensated individual
which is available for all types of Qualifi- dence of established procedures. These several times greater than the dollar
cation Failures found on examination thagstablished procedures must have beenlimit set forth in § 415, the failure would
cannot be corrected under APRSC. place and routinely followed, but throughbe considered egregious. Walk-In CAP
.02 Program eligibility for 403(b) a" oversight or mistake in applying thema_nd TV_C are available to corre_ct egre-
Plans EPCRS includes two specific vol-O" because of an inadequacy in the procgious failures; however, these failures are
untary correction programs and an audfiures, an Operational Failure occurred. Aubject to the fees described in sections

correction program for 403(b) Plans. Thé&03(b) plz_in document is neither necessaﬂ;8.05(3)_ and_ 13.06(6_).
voluntary correction programs are©r sufficient to d_er_nonstrat_e that the em- .08 Diversion or misuse pf plan assets
APRSC and TVC. APRSC is availabldP!oyer, plan administrator, insurer or acThe APRSC, VCR, Walk-in CAP, TVC
only for Operational Failures, and is nofount custodian has in place establisheahd Audit CAP programs are not avail-
available to correct Eligibility or Demo- practices and procedures reasonably dable for correcting Qualification or 403(b)

graphic Failures. APRSC is available tigned to facilitate overall compliance.  Failures relating to the diversion or mis-
correct Excess Amounts using the method .06 Qualified Plan amendments(1) use of plan assets.

described in section 6.02(4)(b)(i) belowCorrection by plan amendment not per:

but not the method descr(ib)e(d)gg sectiofftitted in APRSC or VCR Neither PA(\)l_\I;Tlajgc‘ﬁlcz)T\:l\ggﬁgspLEs AND
6.02(4)(b)(ii) below. There is no require-APRSC nor the VCR program is avallable,CULES OF GENERAL '
ment that an employer obtain a privat®’ @ Plan Sponsor to correct an Oper(’BPPLICABILITY

letter ruling from the Service covering itstional Failure by a plan amendment thaf®

403(b) Plan in order to be eligible forconforms the terms of the plan to the
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SECTION 5. DEFINITIONS not an Operational Failure. the sum for the open taxable years of the:

The correction of a Demographic Fail- (a) tax on the trust (Form 1041),

: ure generally requires a substantive cor- (b) additional income tax result-
purposes of this revenue procedure:  qctjye amendment to the plan addingng from the loss of employer deductions
.01 Definitions for Qualified Plans The  \qre penefits or increasing existing bender plan contributions (and any interest or
definitions in this section 5.01 apply 10 fjts (cf., § 1.401(a)(4)-11(g) of the In-penalties applicable to the Plan Sponsor's
Qualified Plans. come Tax Regulations). return), and

_(1)Qualified Plan The term *Qual- (3) Excess AmountThe term “Ex- (c) additional income tax result-
ified Plan” means a plan intended 10 saess Amount” means (a) an Overpaymering from income inclusion for participants
isfy the requirements of § 401(a) or §p) an elective deferral or employee afterin the plan (Form 1040).

403(a). o . . tax contribution returned to satisfy § 415, For purposes of determining the maxi-
() Qualification Failure A Quali- ¢y an elective deferral in excess of thenum compliance correction fee applica-
fication Failure is any failure that ad-jimitation of § 402(g) that is distributed, ble under section 13.05(3), relating to
versely affects the qualification of a plan(q) an excess contribution or excess aggregious failures under Walk-in CAP,
There are three types of Qualificationyreqate contribution that is distributed tgparagraph (b) above is modified to ex-
Faﬂure;: @) Plan Document Failures, (b atisfy § 401(k) or § 401(m), or (e) anylude interest or penalties applicable to
Operational Failures, and (¢) DemOgjmijar amount required to be distributedhe Plan Sponsor's return, and paragraph
graphic Failures. _ in order to maintain plan qualification.  (c) above is modified to include only the

(@) Plan Document Failure The (4) Favorable Letter The term “Fa- additional income tax resulting from in-
term “Plan Document Failure” means g, rapje Letter” means a current favorableome inclusion for highly compensated
plan provision (or the absence of a plagetermination letter for an individually employees, as defined in § 414(q).
provision) that, on its face, violates the régegigned plan (including a volume sub-  (6) Overpayment The term “Over-
quirements of § 401(a) or 8 403(a)pjtter plan), a current favorable opiniorpayment” means a distribution to an em-
Thus, for example, the failure of a plan Qgter for a Plan Sponsor that has adoptaloyee or beneficiary that exceeds the em-
be amended to reflect a new qualification master or prototype plan, or a current floyee’s or beneficiary’s benefit under the
requirement within the plan’s applicable, o apie notification letter for a Plan Sponterms of the plan because of a failure to
remedial amendment period under g, yhat has adopted a regional prototypeomply with plan terms that implement §
401(b) is a Plan Document Failure. FOpjan A plan has a current favorable de401(a)(17), 401(m) (but only with respect
purposes of this revenue procedure, @rmination letter, opinion letter, or notifi-to the forfeiture of nonvested matching
Plan Document Failure includes anyaiion fetter if either (a), (b), or (c) belowcontributions that are excess aggregate
Qualification Failure that is a violation ofjg isfied: contributions), 411(a)(3)(G), or 415. An
the requirements of § 401(a) or § 403(a) (a) The plan has a favorable deterOverpayment does not include a distribu-
and that is neither an Operational Failurgyination, opinion, or notification letter tion of an Excess Amount described in
nor a Demographic Failure. that considers the Tax Reform Act ofsection 5.01(3) (b), (c), (d), or (e).

(b) Operational Failure The ;986 (“TRA ‘86"). (7) Plan Sponsar The term “Plan
term “Operational Failure” means a Qual- (b) The plan is a governmentalSponsor” means the employer that estab-
ification Failure that arises solely fromy o or non-electing church plan dedishes or maintains a qualified retirement
the failure to follow plan provisions. scribed in Rev. Proc. 99-23, 1999—1lan for its employees.

Afailure to follow the terms of the plan| g g 5 and has a favorable determina- .02 Definitions for 403(b) Plans
providing for the satisfaction of the re-jqn gpinion, or notification letter that The definitions in this section 5.02 apply
quirements of § 401(k) and 8 401(m) ignsiders the Tax Equity and Fiscal Reto 403(b) Plans.
considered to be an Operational Failure,nsipility Act of 1982 (“TEFRA”), the (1) 403(b) Plan. Theerm “403(b)
Aplan does not have an Operational Faibeficit Reduction Act of 1984 Plan” means a plan or program intended
ure to the extent the plan is permitted tppEFRA™  and the Retirement Equity to satisfy the requirements of § 403(b), in-
be amended retroactively pursuant 1o B¢ of 1984 (“REA”), and the § 401(b) cluding a Plan of an Ineligible Employer.
401(b) or another statutory provision tQemedial amendment period for TRA ‘86 (2) 403(b) Failure A 403(b) Failure
reflect the plan’s operations. However, i) g not yet expired. is any Operational, Eligibility or Demo-
within an applicable remedial amendment (c) The plan is initially adopted or graphic Failure as defined below.
period under 8 401(b), a plan has beegactive after December 7, 1994, and the (a) Demographic Failure The
properly amended for statutory or regulap|an sponsor timely submits an applicaterm “Demographic Failure” means a fail-
tory changes, and, on or after the later Qfop, for a determination, opinion, or noti-ure to satisfy the requirements of §
the date the amendment is effective or igcation letter within the plan’s remedial401(a)(4), § 401(a)(26), or § 410(b) (as
adopted, the amended provisions are ngi,endment period under § 401(b). applied to 403(b) Plans pursuant to §
followed, then t'he plan_ is considered to (5) Maximum Payment Amount 403(b)(12)(A)(i)).
have an Operational Failure. The term “Maximum Payment Amount” (b) Eligibility Failure. The term

(c) Demographic Failure The aan5 a monetary amount that is approxiEligibility Failure” means any of the fol-
term “Demographic Failure” means a faily,5te1y equal to the tax the Service coultbwing :

ure to satisfy the requirements of &)jact upon plan disqualification and is (i) A Plan of an Ineligible Em-
401(a)(4), 8 401(a)(26), or § 410(b) that is
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ployer; the plan and (ii) is not a Demographianum participation requirements of §
(i) A failure to satisfy the non- Failure, an Eligibility Failure, or a failure 401(a)(26), the minimum coverage re-
transferability requirement of § 401(g); related to the purchase of annuity congquirements of § 410(b), or the require-
(iif) Afailure to initially establish tracts, or contributions to custodial acments of § 403(b)(12), with a plan(s) that
or maintain a custodial account as reecounts, on behalf of individuals who ards Under Examination. In addition, a
quired by § 403(b)(7); or not employees of the employer. plan is considered to be Under Examina-
(iv) A failure to purchase (initially (3) Excess Amount The term “Ex- tion with respect to a failure of a qualifi-
or subsequently) either an annuity coneess Amount” means, in the case of aation requirement (other than those de-
tract from an insurance company (unles$03(b) Plan, any contributions or allocascribed in the preceding sentence) if the
grandfathered under Rev. Rul. 82-102jons that are in excess of the limits undegslan is aggregated with another plan for
1982-1 C.B. 62) or a custodial accoun§ 415 or § 403(b)(2) (the exclusion alpurposes of satisfying that qualification
from a regulated investment company utilowance limit) for the year. requirement (for example, § 402(g), §
lizing a bank or an approved non-bank  (4) Plan of an Ineligible Employer 415, or § 416) and that other plan is
trustee/custodian. The term “Plan of an Ineligible Em-Under Examination. For example, as-
(c) Operational Failure The term ployer” means a plan intended to satisfgume Plan A has a § 415 failure, Plan A
“Operational Failure” means, with respecthe requirements of § 403(b) but which iss aggregated with Plan B only for pur-
to a 403(b) Plan, any of the following:  not eligible for favorable tax treatmentposes of § 415, and Plan B is Under Ex-
(i) A failure to satisfy the require- under § 403(b) because the employer mmination. In this case, Plan Ais consid-
ments of § 403(b)(12)(A)(ii) (relating to not a tax-exempt organization describedred to be Under Examination with
the availability of salary reduction contri-in § 501(c)(3) or a public educational or+espect to the § 415 failure. However, if
butions); ganization described in §Plan A has a failure relating to the
(ii) A failure to satisfy the require- 170(b)(1)(A)(ii). spousal consent rules under 8§ 417 or the
ments of § 401(m) (as applied to 403(b) (5) Plan Sponsar The term “Plan vesting rules of § 411, Plan A is not con-
Plans pursuant to § 403(b)(12)(A)(i));  Sponsor” means the employer that offersidered to be Under Examination with
(iii) A failure to satisfy the re- a 403(b) Plan to its employees. respect to the § 417 or § 411 failure. For
quirements of § 401(a)(17) (as applied to  (6) Total Sanction AmountThe term purposes of this revenue procedure, the
403(b) Plans pursuant to §“Total Sanction Amount” means a moneierm aggregation does not include con-
403(b)(12)(A)(1)); tary amount that is approximately equal tgideration of benefits provided by vari-
(iv) A failure to satisfy the distrib- the income tax the Service could collecbus plans for purposes of the average
ution restrictions of § 403(b)(7) or 8as a result of the failure. benefits test set forth in § 410(b)(2).
403(b)(11); .03 Under Examination This defini- An Employee Plans examination also
(v) Afailure to satisfy the inciden- tion applies to Qualified Plans andincludes a case in which a Plan Sponsor
tal death benefit rules of § 403(b)(10); 403(b) Plans. The term “Under Examihas submitted a Form 5310, Application
(vi) A failure to pay minimum re- nation” means: (1) a plan that is under afor Determination of Qualification Upon
quired distributions under § 403(b)(10); Employee Plans examination (that is, almermination, and the Employee Plans
(vii) A failure to give employees examination of a Form 5500 series oagent notifies the Plan Sponsor, or a rep-
the right to elect a direct rollover under ®ther Employee Plans examination), oresentative, of possible Qualification Fail-
403(b)(10), including the failure to give(2) a Plan Sponsor that is under an Exires, whether or not the Plan Sponsor is
meaningful notice of such right; empt Organizations examination (that ispfficially notified of an “examination.”
(viii) A failure of the annuity con- an examination of a Form 990 series ofhis would include a case where, for ex-
tract or custodial agreement to providether Exempt Organizations examinaample, a Plan Sponsor has applied for a

participants with a right to elect a direction). determination letter on plan termination,
rollover under 88 403(b)(10) and A plan that is under an Employeeand an Employee Plans agent notifies the
401(a)(31); Plans examination includes any plan foPlan Sponsor that there are partial termi-

(ix) Afailure to satisfy the limit on which the Plan Sponsor, or a representaation concerns.
elective deferrals under § 403(b)(1)(E); tive, has received verbal or written noti- A Plan Sponsor that is under an Exempt
(x) A failure of the annuity con- fication from Employee Plans of an im-Organizations examination includes any
tract or custodial agreement to provide thpending Employee Plans examination, dPlan Sponsor that has received (or whose
limit on elective deferrals under §8of an impending referral for an Em-representative has received) verbal or
403(b)(1)(E) and 401(a)(30); ployee Plans examination, and also inwritten notification from Exempt Organi-
(xi) A failure involving contribu- cludes any plan that has been under aations of an impending Exempt Organi-
tions or allocations of Excess Amounts; oEmployee Plans examination and is nowations examination or of an impending
(xii) Any other failure to satisfy in Appeals or in litigation for issuesreferral for an Exempt Organizations ex-
applicable requirements under § 403(bjaised in an Employee Plans examinaamination and also includes any Plan
that (i) results in the loss of 8§ 403(b) station. A plan is considered to be UndeSponsor that has been under an Exempt
tus for the plan or the loss of § 403(bExamination if it is aggregated for pur-Organizations examination and is now in
status for one or more custodiaposes of satisfying the nondiscriminatiorAppeals or in litigation for issues raised in
account(s) or annuity contract(s) underequirements of § 401(a)(4), the mini-an Exempt Organizations examination.
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SECTION 6. CORRECTION ple, for Qualified Plans, the defined con-where there are alternative ways to apply

PRINCIPLES AND RULES OF tribution plan correction methods set  a correction method), the correction
GENERAL APPLICABILITY forth in 8 1.415-6(b)(6) would be the  method (or one of the alternative ways to
typical means of correcting a failure apply the correction method) should be

.01 Correction principles; rules of nger § 415, Likewise, the correction applied consistently in correcting all Op-
general applicability The following gen- ehod set forth in § 1.402(g)-1(e)(2) erational Failures of that type for that plan
eral correction principles and rules of,q,|q pe the typical means of correctingyear. Similarly, earnings adjustment
general applicability apply for purposes, ajjyre under § 402(g). methods generally should be applied con-
of this revenue procedure. B (b) The correction method for sistently with respect to corrective contri-

.02 Correction Generally, a Qualifi- o, gjification or 403(b) Failures relatingbutions or allocations for a particular type
cation or 403(b) Failure is not correctedy nongiscrimination should provide benof Operational Failure for a plan year.
unless full correction is made with respecliirs for nonhighly compensated employ-  (4) Treatment of Excess Amounts
to all participants and beneficiaries, andes  For example, for Qualified PlansThe following provisions apply for pur-
for all taxable years (whether or not thepe correction method set forth in §oses of treating Excess Amounts under
taxable year is closed). ~Even if correcy 401 (a)(4)-11(g) (rather than methodQualified Plans and 403(b) Plans.
tion is made for a closed taxable year, theaking use of the special testing provi- (a) Treatment of Excess Amounts
tax liability associated with that year will gjong set forth in § 1.401(a)(4)-8 or &inder Qualified Plans A distribution of
not be redetermined because of the Cof- 401 (a)(4)-9) would be the typicalan Excess Amount is not eligible for the
rection. In the case of a Qualified Planyeans of correcting a failure to satisfyfavorable tax treatment accorded to distri-
with an Operational Failure, correction i, o giscrimination requirements. Simi-butions from Qualified Plans (such as eli-
determined taking into account the Mg,y the correction of a failure to satisfygibility for rollover under § 402(c)). To
of the plan at the time of the failure. Corype requirements of § 401(k)(3),the extent that a current or prior distribu-
rection should be accomplished taking g1 (m)(2), or 401(m)(9) (relating totion was a distribution of an Excess
into account the following principles: o giscrimination) solely by distributing Amount, distribution of that Excess

(1) Restoration of benefitsThe cor- gy cess amounts to highly compensatetimount is not an eligible rollover distrib-
rection method should restore the plan @ poyees would not be the typicaltion. Thus, for example, if such a distri-
the position it would have been in had thg,eans of correcting such a failure. bution was contributed to an individual
Qualification or 403(b) Failure not oc- (c) The correction method shouldretirement arrangement (“IRA”), the con-
curred, including restoration of currénfeep plan assets in the plan, except to thebution is not a valid rollover contribu-
and former participants and beneficiariegyent the Code, regulations, or othetion for purposes of determining the
to the benefits and rights they would havgigance of general applicability provideamount of excess contributions (within
had if the Qualification or 403(b) Failurety correction by distribution to partici- the meaning of § 4973) to the individual’s
had not occurred. _ pants or beneficiaries or return of assets tRAs. Where an Excess Amount has been

(2) Reasonable and appropriate corne employer or Plan Sponsor. For exantistributed the employer must notify the
rection The correction should be reasong|q it an excess allocation (not in excessecipient that (i) the Excess Amount was
able and appropriate for the Qualificationyt the § 415 limits) made under a Qualidistributed and (ii) the Excess Amount
or 403(b) Failure. Depending on the Nagey pjan was made for a participant undewas not eligible for favorable tax treat-
ture of the Qualification or 403(b) Fail-5 pjan (other than a cash or deferrethent accorded to distributions from Qual-
ure, there may be more than one reasofrangement), the excess should be reallied Plans (and, specifically, was not eli-
able and appropriate correction for th@aieq 1o other participants or, dependingible for tax-free rollover).
failure. Any correction method permittedyp, the facts and circumstances, used tore-  (b) Treatment of Excess Amounts
under Appendix A or Appendix B is qce future employer contributions. under 403(b) Plans (i) Distribution of
deemed to be a reasonable and appropri- ) The correction method shouldExcess Amounts. Excess Amounts for a
ate method of correcting the related Qualjq; yiolate another applicable specific reyear, adjusted for earnings through the
ification Failure. Any correction method g jirement of § 401(a) or § 403(b) (for exdate of distribution, must be distributed to
permitted under Appendix A applicable 0, e 5 401(a)(4), 411(d)(6) oraffected participants and beneficiaries and
a 403(b) Plan is deemed to be a reasofpz(p)(12), as applicable). If an addiare includible in their gross income in the
able and appropriate method of correctingo ) fajlure is created as a result of thgear of distribution. The distribution of
the related 403(b) Failure. Whether anyqe of 5 correction method in this revenuExcess Amounts is not an eligible rollover
other particular correction method is reag ocequre, then that failure also must beistribution within the meaning of §
sonable and appropriate is determinegyrected in conjunction with the use o#03(b)(8). A distribution of Excess
taking into account the applicable fact§ya correction method and in accordancemounts is generally treated in the man-
and circumstances and the following pringit, the requirements of this revenue proner described in section 3 of Rev. Proc.
ciples: , cedure. 92-93, 1992-2 C.B. 505, relating to the

(@) The correction method (3) Consistency RequiremenGen- corrective disbursement of elective defer-
should, to the extent possible, resemble 41y “\where more than one correctiomals. The distribution must be reported on
one already provided for in the Code,  nethod is available to correct a type oForms 1099-R for the year of distribution

Income Tax Regulations, or other guid-  perational Failure for a plan year (omith respect to each participant or benefi-
ance of general applicability. For exam-
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ciary receiving such a distribution. In ad¥or administrative convenience, in theestimates may be used in calculating ap-
dition, the employer must inform affectedcase of corrective allocations, if the plarpropriate correction.
participants and beneficiaries that the dipermitted directed investments for the (b) Delivery of very small benefits
tribution of Excess Amounts is not eligi-years at issue, and thus had more than oliehe total corrective distribution due a
ble for rollover. Excess Amounts distrib-fund, the plan would be permitted to us@articipant or beneficiary is $20 or less,
uted pursuant to this subparagrapthe highest rate earned in the plan for thtae Plan Sponsor is not required to make
(4)(b)(i) are not treated as amounts prevperiod of the failure as the rate used for athe corrective distribution if the reason-
ously excludable under § 403(b)(2)(A)(ii)corrective allocations, provided that mosable direct costs of processing and deliv-
for purposes of calculating the maximunof the employees receiving the correctivering the distribution to the participant or
exclusion allowance for the taxable yeaallocations are nonhighly compensateteneficiary would exceed the amount of
of the distribution and for subsequent taxemployees. the distribution.
able years. (b) A corrective allocation to a (c) Locating lost participants

(i) Retention of Excess Amounts.participant’s account because of a failurReasonable actions must be taken to find
Under TVC and Audit CAP, Excessto make a required allocation in a prioall current and former participants and
Amounts will be treated as correctedimitation year will not be considered anbeneficiaries to whom additional benefits
(even though the Excess Amounts are rennual addition with respect to the particiare due, but who have not been located
tained in the 403(b) Plan) if the followingpant for the limitation year in which theafter a mailing to the last known address.
requirements are satisfied. Exceseorrection is made, but will be consideredn general, such actions include use of the
Amounts arising from a § 415 failure, adan annual addition for the limitation yearnternal Revenue Service Letter Forward-
justed for earnings through the date oo which the corrective allocation relatesing Program (see Rev. Proc. 94-22,
correction, must reduce affected particiHowever, the normal rules of § 404, re1994-1 C.B. 608) or the Social Security
pants’ applicable § 415 limit for the yeargarding deductions, apply. Administration Reporting Service. Aplan
following the year of correction (or for (c) Corrective allocations shouldwill not be considered to have failed to
the year of correction if the employer s@ome only from employer contributionscorrect a failure due to the inability to lo-
chooses), and subsequent years, until tli@cluding forfeitures if the plan permitscate an individual if either of these pro-
excess is eliminated. Excess Amounttheir use to reduce employer contribugrams is used; provided that, if the indi-
(whether arising from a § 415 failure or dions). vidual is later located, the additional
§ 403(b)(2) failure), adjusted for earnings (d) Inthe case of a defined benefibenefits must be provided to the individ-
through the date of correction, must alsplan, a corrective distribution for an indi-ual at that time.
reduce participants’ exclusion allowancesidual should be increased to take into ac-  (7) Correction of a Plan of an Ineli-
by being treated as amounts previouslgount the delayed payment, consistergible Employer The permitted correction
excludable under § 403(b)(2)(A)(ii) be-with the plan’s actuarial adjustments.  of a Plan of an Ineligible Employer under
ginning with the year following the year (6) Special exceptions to full correc-TVC is the cessation of all contributions
of correction (or the year of correction iftion. In general, a Qualification or 403(b)(including salary reduction and after-tax
the employer so chooses). This correctioRailure must be fully corrected. Althoughcontributions) beginning no later than the
must generally be used for all participantthe mere fact that correction is inconvedate the application under TVC is filed.
who have Excess Amounts. nient or burdensome is not enough to rédRursuant to TVC correction, the assets in

(5) Principles regarding corrective lieve a Plan Sponsor of the need to malich a plan are to remain in the annuity

allocations and corrective distributions full correction, full correction may not be contract or custodial account and are to be
The following principles apply where anrequired in certain situations because it idistributed no earlier than the occurrence
appropriate correction method includesinreasonable or not feasible. Even ionf one of the distribution events described
the use of corrective allocations or correcdhese situations, the correction methoth § 403(b)(7)(to the extent the assets are
tive distributions. Corrective allocationsadopted must be one that does not haveeld in custodial accounts) or §
are generally not made with respect to significant adverse effects on participantd03(b)(11) (for those assets invested in
403(b) Plan. and beneficiaries or the plan, and thadnnuity contracts that would be subject to

(a) Corrective allocations under adoes not discriminate significantly in§ 403(b)(11) restrictions if the employer
defined contribution plan should be basethvor of highly compensated employeeswere eligible). A Plan of an Ineligible
upon the terms of the plan and other apFhe exceptions described below specifEmployer that is corrected through TVC
plicable information at the time of thethose situations in which full correction iswill be treated as subject to all of the re-
Qualification Failure (including the com-not required. quirements and provisions of 8§ 403(b),
pensation that would have been used (a) Reasonable estimatedf it is including the provisions of § 403(b)(8)
under the plan for the period with respeatot possible to make a precise calculatioirelating to rollovers). Because a Plan of
to which a corrective allocation is beingor the probable difference between the a@n Ineligible Employer will be treated as
made) and should be adjusted for earningsoximate and the precise restoration of subject to all of the requirements of
and forfeitures that would have been alloparticipant’s benefits is insignificant and§ 403(b), the plan must, as part of TVC
cated to the participant’s account if thehe administrative cost of determiningcorrection, also correct all other Opera-
failure had not occurred. The correctivgrecise restoration would significantly extional, Demographic, and Eligibility Fail-
allocation need not be adjusted for losseseed the probable difference, reasonabiees in accordance with this revenue pro-
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cedure. The correction of a Plan of an In- .05 Confidentiality and disclosure ure; (6) whether correction was made
eligible Employer is subject to the fee deBecause each correction program relategithin a reasonable time after discovery
scribed in section 13.06(4) below (ordirectly to the enforcement of the qualifi-of the failure; and (7) the reason for the
with respect to the correction of multiplecation or § 403(b) requirements, the inforfailure (for example, data errors such as
failures, section 13.06(5)). mation received or generated by the Seerrors in the transcription of data, the
(8) Reporting Any distributions vice under the program is subject to th&ansposition of numbers, or minor arith-
from the plan should be properly reconfidentiality requirements of § 6103,metic errors). No single factor is determi-
ported. and is not a written determination withinnative. Additionally, factors (4) and (5)
.03 Correction under statute or regula-the meaning of § 6110. should not be interpreted to exclude small
tions Generally, none of the correction .06 No effect on other lawCorrection businesses.
programs are available to correct failureander these programs has no effect on the.03 Multiple failures In the case of a
that can be corrected under the Code amights of any party under any other lawplan with more than one Operational Fail-
related regulations. For example, as iacluding Title | of the Employee Retire-ure in a single year, or Operational Fail-

general rule, a Plan Document Failurenent Income Security Act of 1974. ures that occur in more than one year, the
that is a disqualifying provision for which Operational Failures are eligible for cor-
the remedial amendment period under af‘RT IV. SELF-CORRECTION rection under this section only if all of the
401(b) has not expired can be correcte PRSC) Operational Failures are insignificant in
by operation of the Code through retroac- the aggregate. Operational Failures that
tive remedial amendment. SECTION 7. IN GENERAL have been corrected under APRSC in sec-
.04 Matters subject to excise taxed) tion 9, the VCR program in section 10,

Except as provided in paragraph (3) 'N€ requirements of this section argyqk_in CAP in section 11 or TVC in sec-
below, excise taxes and additional taxesatisfied with respect to an Operationgf,, 11 are not taken into account for pur-
to the extent applicable, are not Waiveg"a'l“_re if the Plan Sponsor satisfies thgoses of determining if Operational Fail-
merely because the underlying failure hagduirements of section 8 (relating {0 inyeg are insignificant in the aggregate.

been corrected or because the taxes respignificant Operational Failures), or sec- g4 Examples. The following exam-

from the correction. Thus, for examplelion 9 (relating to significant Operationalyes jljustrate the application of this sec-
the excise tax on certain excess contriblailures). tion. It is assumed, in each example, that

tions under § 4979 is not waived undegecTi0N 8. SELF-CORRECTION OF the eligibility requirements of section 4

these correction programs. INSIGNIFICANT OPERATIONAL relating to APRSC have been satisfied
(2) Except as provided in paragrapha; URES and that no Operational Failures occurred
(3) below, for Qualified Plans, the correc- other than the Operational Failures identi-

tion programs are not available for events .01 Requirements The requirements fied below.
for which the Code provides tax conseef this section are satisfied with respect to Example 1 In 1984, Employer X established
quences other than plan disqualificatiomn Operational Failure if the Operationaf'a" A a profit-sharing plan that satisfies the re-
h as the imposition of an excise tax dfailure is corrected and, given all thel-"emens of § 401(a) in form._ In 1999, the bene-
(SUC_ } - p - g . eﬁts of 50 of the 250 participants in Plan A were lim-
addl_tlonal income tax). For example,fac_ts an_d (_:|rc_um_s_tances, th_e Operatlo_nﬁgd by § 415(c). However, when the Service
funding deficiencies (failures to make thd-ailure is insignificant. This section iSexamined Plan A in 2002, it discovered that, during
required contributions to a plan subject tavailable for correcting an insignificantthe 1999 limitation year, the annual additions allo-
§ 412), prohibited transactions, and failOperational Failure even if the plan ofated to the accounts of 3 of these employees ex-
to file the Form 5500 cannot be coiPlan Sponsor is Under Examination ceeded the maximum fimitations under § 415(c).
ures : P * . Employer X contributed $3,500,000 to the plan for
rected ungler the corr_ect|on programs. .02_ Factors _The factors to be consid-the plan year. The amount of the excesses totaled
However, if the event is also an Operaered in determining whether or not an Op$4,550. Under these facts, because the number of
tional Failure (for example, if the terms oferational Failure under a plan is insignifiparticipants affected by the failure relative to the
the plan document relating to plan loansant include, but are not limited to: (1)°tal number of participants who could have been af-
¢ tici t t foll d dwheth ther fail d duri thfected by the failure, and the monetary amount of
0 participants were no O_ owe ar_] e er O_ ertal ur_es Occurre_ uring e tailure relative to the total employer contribution
loans made under the plan did not satl_sfperl(_)d bel_ng examlne_d (for this purposeg the plan for the 1999 plan year, are insignificant,
8 72(p)(2)), the correction programs willa failure is not considered to have octhe § 415(c) failure in Plan A that occurred in 1999
be available to correct the Operationaturred more than once merely becauseould be eligible for correction under this section.
Failure, even though the excise or incommore than one participant is affected by Example 2The facts are the same adixample
taxes generally still will appl the failure); (2) the percentage of plan as; except that the failure to satisfy § 415 occurred
9 y o pply. 1A=/ - p . 9 ) p _%uring each of the 1998, 1999, and 2000 limitation
(3) For Qualified Plans and_403(b)sets and contributions involved in the_fa|l-years_ In addition, the three participants affected by
Plans, as part of the VCR, Walk-in CAPure; (3) the number of years the failurehe § 415 failure were not identical each year. The
or TVC programs, if the failure involvesoccurred; (4) the number of participantgact that the § 415 failures occurred during more
the failure to satisfy the minimum re-affected relative to the total number of"an one limitation year did not cause the failures to
ired distribution requirements of §participants in the plan; (5) the number oge significant; accordingly, the failures are stil eligi-
quire . . q p : _p plan, ~“ble for correction under this section.
4_01(a)(_9), in approprlatg cases, the Separt|C|pa_nts affected as a result of_the fail- Example 3 The facts are the same a€xample
vice will waive the excise tax under 8ure relative to the number of participants, except that the annual additions of 18 of the 50

4974 applicable to plan participants. who could have been affected by the failemployees whose benefits were limited by § 415(c)
nevertheless exceeded the maximum limitations
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under § 415(c) during the 1999 limitation year, and failure to satisfy the requirements of $elf-audit of the operation of the plan for
the amount of the excesses ranged from $1,000 jgy1 (k)(3), 401(m)(2), or 401(m)(9), thethe 1998 plan year, the plan administrator
;s;k,icr)]cg)]oi,n?; ggﬁﬁ? t::e}sr?frzwot?ér gfngzrrutggzst;a;tﬁlan year that includes the last day of thdiscovered that, despite the practices and
fected by the failure relative to the total number ofdditional period for correction permittedprocedures established by Employer Z
participants who could have been affected by theinder § 401(k)(8) or 401(m)(6) is treatedwith respect to the plan, several employ-
failure for the 1999 limitation year (and the monefor this purpose, as the plan year foees eligible to participate in the plan were
tary amount of the failure relative to the total emyyhich the Operational Failure occursexcluded from participation. The admin-
Eg’ry;rn;?;"t'ﬁl:'gnzl’ltg?c;agﬂir'z ?'ngr;?;in; tﬁ‘; The correction period for an Operationaistrator also found that for 1998 the elec-
occurred in 1999 is ineligible for correction under-ailure that occurs for any plan year endsive deferrals of additional employees ex-
this section as an insignificant failure. in any event, on the first date the plan oteeded the § 402(g) limit and discovered
Example 4 Employer J maintains Plan C, aPlan Sponsor is Under Examination foOperational Failures in 1998 with respect
money purchase pension plan established in 1994t plan year (determined without regardb the top-heavy provisions of the plan.
ng plan document satisfies the requirements of &, ¢ exception in the preceding senBburing the 1999 plan year, the Plan Spon-
(a) of the Code. The formula under the plan pro- . . . . !
vides for an employer contribution equal to 10% of€NCe). (But see section 9.03 for specialor made corrective contributions on be-
compensation, as defined in the plan. During its exules permitting completion of correctionhalf of the excluded employees, distrib-
amination of the plan for the 1999 plan year, the Seafter the end of the correction period.) lited the excess deferrals to the affected
vice discovered that the employee responsible o5 403(b) Plan does not have a plan yegrarticipants, and made a top-heavy mini-
entering data into the employer's computer madg, o o 1anqar year is considered to be thieum contribution to all participants enti-
minor arithmetic errors in transcribing the compen- . . . .
sation data with respect to 6 of the plan’s 40 particPlan year for purposes of this section.  tled to that contribution for the 1999 plan
pants, resulting in excess allocations to those 6 pal@3 Substantial completion of correction year. Each corrective contribution and
ticipants’accounts. Under these facts, the number @orrection of an Operational Failure is  distribution was credited with earnings at
participants affected by the failure relative to theyhstantially completed by the last day o& rate appropriate for the plan from the
number of participants that could have been affecteg o - e ction period only if the require- date the corrective contribution or distrib-

is insignificant, and the failure is due to minor data . .
errors. Thus, the failure occurring in 1999 would bdN€Nts of either paragraph (1) or (2) are ution should have been made to the date

insignificant and therefore eligible for correctionsatisfied. of correction. Under these facts, the Plan
under this section. o _ (1) The requirements of this para-Sponsor has corrected the Operational
Example 5 Public School maintains for its 200 graph (1) are satisfied if: Failures for the 1998 plan year within the

employees a salary reduction 403(b) plan (theé . . . . . o )
“Plan”) which satisfies the requirements of § 403(b), (8) during the correction period,correction period and thus satisfied the re

The business manager has primary responsibility f(_;he P_Ian Sponsor is re_asonabl)_/ prompt iquirements of this section.
administering the Plan, in addition to other adminisidentifying the Operational Failure, for-

trative functions within Public School. During themulating a correction method, and initiat.PART V. VOLUNTARY
1998 plan year, a former employee should have "fng correction in a manner that demonSORRECTION WITH SERVICE

ceived an additional minimum required distribution, . - PPROVAL (VCR, WALK-IN CAP
of $278 under § 403(b)(10). Another participant re:StrateS_ a commltment_to compIEtlnggND TVC) (

ceived an impermissible hardship withdrawal ofcOrrection of the Operational Failure a

$2,500. Another participant made elective deferral@xpeditiously as practicable, and

of $11,000, $1,000 of which was in excess of the § (b) within 90 days after the lastSECTION 10. VCR PROGRAM

402(g) limit. Under these facts, even though multidaly of the correction period, the Plan
ple failures occurred in a single plan year, the failSponsor completes correction of the Op- 01 VCR requirements The require-

ures will be eligible for correction under this section . . ments of this section are satisfied with re-
because in the aggregate the failures are insignh?—rat'()nal Failure. . . .
spect to an Operational Failure if the sub-

cant. (2) The requirements of this para~k*~" ’ :
graph (2) are satisfied if: mission requirements of section 12 below

SECTION 9. SELF-CORRECTION OF (a) during the correction period,2'® satisfied and the Plan Sponsor corrects
SIGNIFICANT OPERATIONAL correction is completed with respect tdhe fallure§ identified in accordanc.e wnh
FAILURES 85% of all participants affected by thdhe compliance statement described in

Operational Failure, and section 10'13'. . .
(b) thereafter, the Plan Sponsor .02 Identification of failures The

ompletes correction of the Operational CR Program is not based upon an exam-
sination of the plan by the Service. The

Service will not make any investigation or

C A fected participants in a diligent manner.
rected and the correction is either com- ndi

.04 Example The following example fmdmg under the VCR program concern-

ing whether there are Operational Fail-

pleted or substantially completed (in o . .
ltlustrates the application of this section. ) ;
Only the Operational Failures

.01 Requirements The requirements
of this section are satisfied with respect to

an Operational Failure (even if signifi—C ) _ -
cant) if the Operational Failure is cor-ailure with respect to the remaining a

accordance with section 9.03) by the Iaé

i : res.

day of the correction period described iA-SSUme that the eligibility requirements’® :

seZtion 902 P of section 4 relating to APRSC have beeffiS€d by the Plan Sponsor or Operational
pe Failures identified by the Service in pro-

.02 Correction period The last day of ™ - . cessing the application will be addressed
the correction period for an Operationaj, EMPIlOYer Z established a qualified dehnder the program, and only those fail-

Failure is the last day of the second plafi"€d contribution plan in 1986 and re- res will be covered by the proaram
year following the plan year for which theceived a favorable determination letter fo! y program.
il d H i th TRA '86. During 1999, while doing a However, because the VQR program QOes
ailure occurred. However, in the case o not arise out of an examination, consider-
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ation under the VCR program does nowill be given 60 days to voluntarily re-implementation of stated procedures
preclude or impede (under 8 7605(b) oguest consideration under Walk-in CAPwithin the stated time period. The Ser-
any administrative provisions adopted byf by the end of the 60-day period, a revice may prescribe appropriate adminis-
the Service) a subsequent examination giuest for consideration under Walk-irtrative procedures in the compliance
the Plan Sponsor or the plan by the SeEAP has not been received, the VCR restatement.
vice with respect to the taxable year (ogquest will be forwarded to Employee .07 Failures discovered after initial
years) involved with respect to matter®lans Examinations (see section 12.12 submission
that are outside the compliance statemerhis revenue procedure)for examination (1) A Plan Sponsor that discovers
A Plan Sponsor’s statements describingonsideration. additional, unrelated Operational Failures
Operational Failures are made only for  (4) If the Service determines that after its initial submission may request
purposes of the VCR program and wilubmission is seriously deficient, the Serthat such failures be added to its submis-
not be regarded by the Service as an adice reserves the right to return the subsion. The Service retains the discretion to
mission of a failure for purposes of anymission and the compliance fee withouteject the inclusion of such failures if the
subsequent examination. If the plan faileontacting the Plan Sponsor. request is not timely, for example, if the
ures include failures correctable under (5) If a request for considerationPlan Sponsor makes its request when pro-
VCR and failures correctable under Walkunder the VCR program is not describedessing of the VCR submission is sub-
in CAP, (e.g., interrelated Operational anth paragraph (2), (3), or (4) above, bustantially complete.
Document Failures), the Plan Sponsamevertheless fails to comply with the pro-  (2) If the Service discovers an unre-
may include all such failures in a submisvisions of this revenue procedure or if adlated Operational Failure while the re-
sion under Walk-in CAP. ditional information is required, a Servicequest is pending under the VCR program,
.03 No concurrent examination activ-representative will generally contact thehe failure generally will be added to the
ity. Except in unusual circumstances, &lan Sponsor or the Plan Sponsor’s repréailures under consideration in the sub-
plan that has been properly submittedentative and explain what is needed tmission. The Service retains the discre-
under the VCR program will not be exam-complete the submission. The Plan Sportion to determine that a failure is outside
ined while the submission is pendingsor will have 21 calendar days from theéhe scope of the voluntary request for con-
This practice regarding concurrent examidate of this contact to provide the resideration because it was not voluntarily
nations does not extend to other plans ofuested information. If the information isbrought forward by the Plan Sponsor. In
the Plan Sponsor. Thus, any plan of theot received within 21 days, the mattethis case, the plan may be forwarded to
Plan Sponsor that is not pending under theill be closed, the compliance fee will noEmployee Plans Examinations for consid-
VCR program could be subject to examibe returned, and the case may be referredation on examination, but forwarding to
nation. to Employee Plans Examinations in acEmployee Plans Examinations will occur
.04 Insufficient information Where it cordance with section 10.05(3). Any reeonly in rare or unusual circumstances.
is not possible to obtain sufficient infor-quest for an extension of the 21-day time .08 Conference right If the Service
mation to properly determine the natur@eriod must be made in writing within theinitially determines that it cannot issue a
or extent of a failure or there is insuffi-21-day time period and must be approvedompliance statement because the parties
cient information to effect proper correc-by the Service. cannot agree upon correction or a change
tion, or in other special circumstances .06 Processing of acceptable submisin administrative procedures, the Plan
where the application of the VCR pro-sion Once the Service determines that &ponsor or the Plan Sponsor’s representa-
gram would be inappropriate or impractitequest for consideration under the VCRive will be contacted by the Service rep-
cal, the failure cannot be corrected undeasrogram is acceptable, the Service willesentative and offered a conference with
the VCR program. consult with the Plan Sponsor or the Plathe Service. The conference can be held
.05 Initial processing (1) The Service Sponsor’s representative to discuss thather in person or by telephone, and must
will review whether the eligibility re- proposed corrections and the plan’s ade held within 21 calendar days of the
quirements of section 4 and the submisninistrative procedures. If agreement islate of contact. The Plan Sponsor will
sion requirements of section 12 are satiseached, the Service will issue a complihave 21 calendar days after the date of the
fied. ance statement with an enclosed acknowtonference to submit additional informa-

(2) If the plan is not the subject of aedgment letter for signature by the Plation in support of the submission. Any re-
Favorable Letter or the failure is not arSponsor. The case will not be closed feguest for an extension of the 21-day time
Operational Failure, the compliance fe&orably until the Service has received theeriod must be made in writing within the
will be returned to the Plan Sponsor, andigned acknowledgement letter from th@1-day time period and must be approved
the Plan Sponsor will be informed of thePlan Sponsor. The Service will discusby the Service. Additional conferences
option to voluntarily request considerathe appropriateness of the plan’s existinghay be held at the discretion of the Ser-
tion under Walk-in CAP. administrative procedures with the Plawice.

(3) If a Plan Sponsor requests &ponsor. Where current procedures are .09 Failure to reach resolution If res-
compliance statement under the VCR pranadequate for operating the plan in comslution cannot be reached (for example,
gram for a plan with egregious failuredormance with the qualification require-where information is not timely provided
described in section 4.07, the compliancments of the Code, the compliance statée the Service or because agreement can-
fee will be returned and the Plan Sponsanent will be conditioned upon thenot be reached on correction or a change
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in administrative procedures), the complisidered or during the 12 months after thagreeing to the terms of the compliance
ance fee will not be returned, and the cadest SVP compliance statement is issuedstatement. If the Plan Sponsor does not
may be referred to Employee Plans ExBoth SVP requests may be shifted into theend the Service a signed acknowledge-
aminations for examination consideraregular VCR program if the first SVP re-ment letter within 30 calendar days, the
tion. quest is still being considered. plan may be referred to Employee Plans

.10 Concurrent processing of determi- (4) The Service will review an SVP Examinations for examination considera-
nation letter applications The Service request within 120 days of the date th&on. Once the compliance statement has
may process a determination letter applsubmission is received and determined toeen issued (based on the information
cation (including an application requestetbe complete. If the Service determineprovided), the Plan Sponsor cannot re-
on Form 5310, Application for Determi-that the request is acceptable, the Serviggiest a modification of the compliance
nation of Qualification Upon Termina- will issue a compliance statement on th&erms except by a new request for a com-
tion) concurrently with a VCR submis-Plan Sponsor’s proposed correction. pliance statement. However, if the re-
sion for the same plan. However, .12 General description of compliancequested modification is minor and is post-
issuance of the determination letter in restatement. Under the VCR program, amarked no later than 30 days after the
sponse to an application made on a ForRlan Sponsor receives a compliance stateempliance statement is issued, the VCR
5310 will be suspended pending the cloment from the Service. The complianceompliance fee for the modification will
sure of the VCR submission. statement addresses the failures identde the lesser of the original compliance

.11 Special rules relating to SVP(1) fied, the terms of correction, and any revifee or $1,250.
Under the VCR program, certain Operasion of administrative procedures, and .16 Verification Once the compliance
tional Failures may be corrected under therovides that the Service will not treat thestatement has been issued, the Service
Standardized VCR Procedure (“SVP”)plan as disqualified on account of the Opmay require verification that the correc-
rules in this section. SVP is available iferational Failures described in the complitions have been made and that any plan
the plan’s only identified Operationalance statement. In addition, the time pexdministrative procedures required by the
Failure or Failures are listed in Appendixiod within which proposed correctionsstatement have been implemented. This
A or Appendix B of this revenue proce-and changes in administrative procedureserification does not constitute an exami-
dure and the failures are corrected in acnust be implemented are set forth in theation of the books and records of the em-
cordance with an applicable correctiorompliance statement. The compliancployer or the plan (within the meaning of
method set forth in Appendix A or Appen-statement is conditioned on the accuracy 7605(b)). If the Service determines that
dix B. Appropriate correction must beand acceptability of any calculations othe Plan Sponsor did not implement the
made for any Qualification Failure thatother material submitted in connectiorcorrections and procedures within the
results from the application of an SVPwith the request. stated time period, the Service may con-
correction. The Plan Sponsor must re- .13 Compliance statement conditionedsider the issues in an examination.
guest an SVP compliance statement angoon timely correction The compliance
pay the reduced compliance fee set fortstatement is conditioned upon the impIeSECTION 11. WALK-IN CAPAND
in section 13.04. mentation of the specific corrections and VC

(2) The correction methods set fortradministrative changes set forth in the 41 \valk-in CAP requirements (1)
in Appendix A and Appendix B are compliance statement within 150 days of, requirements of this section are satis-
strictly construed and are the only accepthe date of the compliance statementoq \with respect to a Plan Document, Op-
able correction methods for failures corAny request for an extension of this timeerational, or a Demographic Failure if the
rected under SVP. If the Plan Sponsgpseriod must be made in advance and i§,pmission requirements of section 12 are
wishes to modify a correction methodwriting and must be approved by the Sers'atisfied, the Plan Sponsor pays the com-
provided in Appendix A or Appendix B or vice. pliance correction fee, and the Plan Spon-
to propose another method, the Plan .14 Compliance statement for neWgq «orrects the failures identified in ac-
Sponsor may not use SVP, but may replans conditioned upon timely amendz,rqance with a closing agreement
quest a compliance statement under threent Reliance on any compliance statezntered into by the Service and the Plan
regular VCR procedures. ment issued for a plan initially adopted 9&ponsor. Payment of the compliance cor-
(3) SVP is not available if the Planeffective after December 7, 1994, othefoction fee is generally required at the

Sponsor has identified more than twdhan an adoption of a master or prototypgme the closing agreement is signed.
SVP failures in a single SVP request. Ibr regional prototype plan, is conditioned (2) A determination letter applica-
there are one or two failures that can bepon the plan being timely submitted fok, qoes not satisfy the submission re-
corrected under SVP and other failurea determination letter within the plan’s réquirements under Walk-in CAP.
that cannot be corrected under SVP, SViRedial amendment period under § 401(b). (3) Depending on the nature of the
is not available. The Service reserves the .15 Acknowledgement letterWithin failure, the Service will discuss the appro-
right to shift requests for consideratiorB0 calendar days after the Comp”ancﬁriateness of the plan’s existing adminis-
under SVP into the regular VCR progranstatement is issued, a Plan Sponsor that . « procedures with the Plan Sponsor.
if the Plan Sponsor submits a second SMRishes to agree to the terms of the coMyhere current administrative procedures
request with respect to the same plapliance statement must send a signed agq., inadequate for operating the plan in
while the first SVP request is being conknowledgement letter to the Service.ynformance with the qualification re-

February 7, 2000 530 2000-6 I.R.B.



guirements of the Code, the closingnographic, and Eligibility Failures with may be approximated if the exact number
agreement may be conditioned upon theespect to a 403(b) Plan. In addition, thereannot be determined at the time of the re-
implementation of stated administratives no requirement that the employer obguest), the years involved, and calcula-

procedures. tain a private letter ruling from the Sertions or assumptions the Plan Sponsor

(4) In addition, the Plan Sponsor isvice covering its 403(b) Plan. used to determine the amounts needed for
required to obtain a Favorable Letter be- correction. See section 10.11 for special
fore the closing agreement is signed urpECTION 12. APPLICATION procedures regarding SVP.

less the Service determines that it is ufeROCEDURES FOR VCR, WALK-IN (5) A description of the methodol-
necessary based on the facts andAPAND TVC ogy that will be used to calculate earnings
circumstances (for example, because the 51 General rules This section sets OF @ctuarial adjustments on any corrective
plan already has a Favorable Letter ang i, the procedures for requesting a confontributions or distributions (indicating
no significant amendments are adOptederliance statement from the Service unddp€ computation periods and the basis for
If a Favorable Letter is required, the Plaiy, o \ycRr program (including SVP) angdetermining earnings or actuarial adjust-
Sponsor would be required to pay the agg, requesting a closing agreement unddpents, in accordance with section
plicable user fee for obtaining the letter. \y.a1k.in CAP and TVC. In general, a re-6-02(5)).

.02 Failures discovered after initial quest under the VCR program, Walk-in (6) Specific calculations for each af-
submission (1) A Plan Sponsor that dis-cap or TVC consists of a letter from thef€cted employee or a representative sam-
covers additional, unrelated failures aftep|p, Sponsor or the Plan Sponsor’s repr@le of affected employees. The sample
its initial submission may request thatgntative to the Service that contains a d&@lculations must be sufficient to demon-
such failures be added to its SmeiSSiO'%cription of the failures, a description ofttrate each aspect of the correction
However, the Service retains the discrgy,qo proposed methods of correction, angpethod proposed. For example, if a Plan
tion to reject the inclusion of such failuregiher procedural items, and includes SupS_ponsor requests a compliance statement
if the request is not timely, for example, ifporting information and documentation a¥Vith respect to a failure to satisfy the con-
the Plan Sponsor makes its request Wheflscribed below. tribution limits of § 415(c) and proposes a
processing of the submission is substan- o Multiemployer and multiple em- correction method that involves elective
tially complete. ployer plans In the case of a multiem-contributions (both matched and un-

(2) If the Service discovers an unrépiover or multiple employer plan, the manmatched) and matching contributions, the
lated plan failure while the request is,yministrator (rather than any contributP1an Sponsor must submit calculations il-
pending, the failure generally will being or adopting employer) must requeslystrating the correction method proposed
added to the failures under consideration,sideration of the plan under the prc)\gvith respect to each type of contribution.
However, the Service retains the discregrams_ The request must be with respeéls another example, with respect to a
tion to determine that a failure is outsidg, he plan, rather than a portion of thdailure to satisfy the actual deferral per-
the scope of the voluntary request for COhjan affecting any particular employer. centage (“ADP”) test in § 401(k)(3), the
sideration because it was not voluntarily 3 g pmission requirementd he let- Plan Sponsor must submit the ADP test
brought forward by the Plan Sponsor. 9o, trom the Plan Sponsor or the plafiesults both before the correction and
this case, if the additional failure is Sig”if'Sponsor’s representative must contain trifter the correction.

icant, all aspects of the plan will be eXameo|iowing: (7) The method that will be used to
ined, and the rules pertaining to Audit (1) A complete description of thelocate and notify former employees and
CAP will apply. failures and the years in which the failurebeneficiaries, or an affirmative statement

.03_ Failure to reach resolution If the occurred, including closed years (that ist,hat no former employe_es or beneficiaries
Service and the Plan Sponsor cannQfars for which the statutory period ha¥/ere affected by the failures.
reach agreement with respect to the su Xpired). (8) A description of the measures
mission, all aspects of the plan may be ex- (2) A description of the administra-that have been or will be implemented to

amined, and the rules pertaining to Audify,,o procedures in effect at the time th&€NSure that the same failures will not

CAP will apply. failures occurred. recur.
.04 Effect of closing agreementThe (3) An explanation of how and why (9) A statement that, to the best of
closing agreement is binding upon bothq failures arose. the Plan Sponsor’s knowledge, neither the

the Service and the Plan Sponsor with re- (4) A detailed description of the plan nor the Plan Sponsor is Under Exam-
spect to the specific tax matters identifiegl, othod for correcting the failures that thdnation.
therein for the periods specified, but doeg 5, Sponsor has implemented or pro- (20) In the case of a VCR submis-
not preclude or impede an examination Oﬁoses to implement. Each step of the cosion, a statement (if applicable) that the
the plan by the Service relating to matters,tion method must be described in naPRlan is currently being considered in a de-
outside the closing agreement, even Withys e form. The description must inclugd€rmination letter application. If the re-
respect to the same taxable year or yegjs, specific information needed to Suppolx,auest for a determination letter is made
to which the closing agreement relates. o suggested correction method. This ifvhile a request for consideration under
.05 TVC. The provisions in section ¢omation includes, for example, the numYCR is pending, the Plan Sponsor must
11.01 through .04 above apply to TVC eXpor of employees affected and the exdpdate the VCR request to add this infor-

cept that TVC applies to Operational, Depected cost of correction (both of whicHnation.
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(11) In the case of an SVP submisrelevant portions of the plan document inef section 9.02(11) and (12) of Rev. Proc.
sion, a statement that it is an SVP requestiude the eligibility, allocation, and cash2000—4, 2000-1 I.R.B. 115.
a description of the applicable correctioror deferred arrangement provisions of the .08 Penalty of perjury statemenfThe
in accordance with Appendix A or Appen-basic plan document (and the adoptiofollowing declaration must accompany a
dix B, and a statement that the Plan Spoagreement, if applicable), along with aprequest and any factual information or
sor proposes to implement (or has impleplicable definitions in the plan. If thechange in the submission at a later time:
mented) the correction(s). plan is a 403(b) Plan and a plan documetinder penalties of perjury, | declare

(12) In the case of a TVC submisds not available, written descriptions ofthat | have examined this submission,
sion, an application under TVC must conthe plan, and sample salary reductiomcluding accompanying documents,
tain a statement that the employer haamgreements if relevant. and, to the best of my knowledge and
contacted all other entities involved with (4) In the case of a VCR submis-belief, the facts presented in support of
the plan and has been assured of coopesen, a copy of the determination letterthis submission are true, correct, and
tion in implementing the applicable cor-opinion letter, or notification letter thatcomplete?” The declaration must be
rection, to the extent necessary. For exonsidered TRA ‘86, except: signed by the Plan Sponsor, not the Plan
ample, if the plan’s failure is the failure to (a) a governmental plan, or a nhonSponsor’s representative.
satisfy the requirements of § 403(b)(1)(Eglecting church plan described in Rev. Proc. .09 Checklist. The Service will be able
on elective deferrals, the employer mus99-23 for which the TRA ‘86 remedial to respond more quickly to a VCR, Walk-
prior to making the TVC application, con-amendment period has not yet expireth CAP or TVC request if the request is
tact the insurance company or custodiashould submit a copy of the determinatiom;arefully prepared and complete. The
with control over the plans’s assets to agpinion, or notification letter that consid-checklist in Appendix C is designed to as-
sure cooperation in effecting a distribuered TEFRA, DEFRA, and REA and asist Plan Sponsors and their representa-
tion of the excess deferrals and the earstatement that explains the reason why thives in preparing a submission that con-
ings thereon. period has not yet expired, and tains the information and documents

.04 Required documentsThe submis- (b) plans initially adopted or ef- required under this revenue procedure.

sion must be accompanied by the followfective after December 7, 1994, shouldhe checklist in Appendix C must be
ing documents: submit a statement that the plan will beompleted, signed, and dated by the Plan

(1) In the case of a VCR submissubmitted timely for a determination,Sponsor or the Plan Sponsor’s representa-
sion, a copy of the first page and a copy adpinion, or notification letter within the tive, and should be placed on top of the
the page containing employee census iplan’s remedial amendment period undesubmission. A photocopy of this checklist
formation (currently, line 7f of the 19988 401(b). may be used.
Form 5500) and a copy of the page con- (5) In the case of a TVC submission, .10 Designation The letter to the Ser-
taining the total amount of plan asseta statement as to the type of employesice should be designated “VCR PRO-
(currently, line 31f of the 1998 Form(e.g., a tax-exempt organization describeBRAM,” “SVP/VCR PROGRAM,”
5500) of the most recently filed Formin § 501(c)(3)) submitting the TVC appli- “WALK-IN CAP PROGRAM,” or “TVC
5500 series return, or in the case of eation. PROGRAM" as appropriate, in the upper
Walk-in CAP submission, a copy of the .05 Fee The VCR submission mustright hand corner of the letter.
most recently filed Form 5500 series reinclude the appropriate fee described in .11 VCR/SVP mailing address
turn. section 13.02 or 13.04 below. The WalkVCR/SVP submissions should be mailed

(2) Under TVC, the first two pagesin CAP or TVC compliance correction feeto:
of the most recently filed Form 5500, or ifdescribed in section 13.05 or 13.06 below
inapplicable, the information generallyis due at the time the closing agreement is
included on the first two pages, includingsigned.
the name and number of the plan, and the .06 Signed submissionThe submis- i )
employer’s Employer Identification sion must be signed by the Plan Sponsor Ben Franklin Station
Number. or the sponsor’s representative. Washington, D.C. 20044

(3) A copy of the relevant portio_ns .O? Power of a_tto_rney requirements 12 \walk-in CAP and TVC mailing ad-
of the plan document. For example, in do sign the submission or to appear bgjess Walk-in CAP and TVC submis-
case involving improper exclus_lon of _ell-fore t_he_Serwce in connection with thes;yns should be mailed to the appropriate
gible employees from a profit-sharingsubmission, the Plan Sponsor’s represeghosing Agreement Coordinator at the ad-
plan with a cash or deferred arrangemertiative must comply with the requirementsy qqg provided below:

Internal Revenue Service
Attention: T:EP:RA:VC
P.O. Box 14073
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If the entity is in:

Connecticut, Maine,
Massachusetts, Michigan,
New Hampshire, New Jersey,
New York, Ohio, Pennsylvania,
Rhode Island, Vermont

Alabama, Delaware, District of
Columbia, Florida, Georgia,
Indiana, Kentucky, Louisiana,
Maryland, Mississippi, North
Carolina, South Carolina,
Tennessee, Virginia, West
Virginia, any U.S. possession
or foreign country

Arkansas, lllinois, lowa,

Kansas, Minnesota, Missouri,
Nebraska, North Dakota,
Oklahoma, South Dakota, Texas,
Wisconsin

Alaska, Arizona, California,
Colorado, Hawaii, Idaho,
Montana, Nevada, New Mexico,

Walk-in CAP and TVC
applications should be sent to:

Employee Plans Walk-in CAP
Internal Revenue Service
10 Metro Tech Center
625 Fulton Street

Brooklyn, NY 11201

Phone (718) 488-2372
FAX (718) 488-2405

Employee Plans Walk-in CAP
Internal Revenue Service
Room 1550

P.O. Box 13163

Baltimore, MD 21203
Phone (410) 962-3499

FAX (410) 962-0882

Employee Plans Walk-in CAP
Internal Revenue Service
230 S. Dearborn

MC 4913 Chi

Chicago, IL 60604

Phone (312) 886-1277
FAX (312) 886-2386

Employee Plans Walk-in CAP
Internal Revenue Service
2 Cupania Circle

Oregon, Utah, Washington, Monterey Park, CA 91755-7431
Wyoming Phone (323) 869-3905
FAX (323) 869-3949

.13 Maintenance of copies of submisat least $500,000, and no more than 1,00€ $350.
sions Plan Sponsors and their represemplan participants, is $1,250. .05 Walk-in CAP compliance correc-
tatives should maintain copies of all cor-  (3) The fee for a plan with moretion fee (1) Compliance correction fee
respondence submitted to the Servictan 1,000 plan participants but less thachart The compliance correction fee for

with respect to their VCR, Walk-in CAP 10,000 plan participants is $5,000. a Walk-in CAP application is determined
and TVC requests. (4) The fee for a plan with 10,000 orin accordance with the chart below. The
more plan participants is $10,000. chart contains a graduated range of fees

SECTION 13. FEES .03 Establishing number of plan par-based on the size of the plan (with the
01 Rev. Proc. 2000-8 modifiedhe ticipants The compliance fee is calcu-number of participants determined as pro-
VCR compliance fee is processed undégted by the Plan Sponsor using the nunwvided in section 13.03). Each range in-
the user fee program described in Revers from the most recently filed Formcludes a minimum amount, a maximum
Proc. 2000-8, 2000-1 |.R.B. 230. 5500 series to establish the fee. Thugmount, and a presumptive amount. In
.02 VCR fee Unless SVP is applica- with respect to the 1998 Form 5500, theach case, the minimum amount is the ap-
ble, the VCR compliance fee depends oRlan Sponsor would use the numbeplicable VCR fee in section 13.02. It is
the assets of the plan and the number ghown on line 7(f) (or the equivalent lineexpected that in most instances the com-
plan participants. on the Form 5500 C/R or EZ) to establisipliance correction fee imposed will be at
(1) The fee for a plan with assets ofhe number of plan participants and wouldr near the presumptive amount in each
less than $500,000, and no more thas€ line 31(f) (or the equivalent line orrange; however, the fee may be a higher
1,000 plan participants, is $500. the Form 5500 C/R or EZ) to establish ther lower amount within the range, de-

(2) The fee for a plan with assets ofmount of plan assets. pending on the factors in paragraph (2)
.04 SVP fee The SVP compliance fee below.
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WALK-IN CAP COMPLIANCE CORRECTION FEES
# of participants Fee range Presumptive Amount
10 or fewer VCR fee* to $4,000 $2,000
11 to 50 VCR fee* to $8,000 $4,000
51 to 100 VCR fee* to $12,000 $6,000
101 to 300 VCR fee* to $16,000 $8,000
301 to 1,000 VCR fee* to $30,000 $15,000
over 1,000 VCR fee* to $70,000 $35,000

* ltems marked by asterisk refer to the VCR compliance fee that would apply under section 13.02 if the plan had been submitted
under the VCR program.

(2) Factors considered Considera- Subject to section 13.06(5) below, the (4) Fee for Demographic and Eligi-
tion of whether the compliance correctiorcompliance correction fees for Operability Failures. (a) Subject to section
fee should be equal to, greater than, dional Failures are as follows: 13.06(5) below, the compliance correction
less than the presumptive amount will de- (&) The fee for an employer withfee for a 403(b) Plan with failures that in-
pend on factors relating to the nature, eXewer than 25 employees is $500. clude Demographic or Eligibility Failures
tent, and severity of the failure. These (b) The fee for an employer withis determined in accordance with the table
factors include: (a) whether the failure is @t least 25 and no more than 1,000 enset forth above in section 13.05 with re-
failure to satisfy the requirements of $loyees is $1,250. spect to Walk-In CAP, except that (i) the
401(a)(4), & 401(a)(26), or § 410(b), (b) (c) The fee for an employer withreference to the “VCR fee” is changed to
whether the plan has both Operational andore than 1,000 employees but less thaefer to the TVC compliance correction fee
Plan Document Failures, (c) the period 0,000 is $5,000. for Operational Failures set forth in section
over which the violation occurred (for ex- (d) The fee for an employer with 13.06(2) above, and (ii) the fee is deter-
ample, the time that has elapsed since tii®,000 or more employees is $10,000. mined with reference to the number of em-
end of the applicable remedial amend- (3) Fee for certain Excess Amountsployees rather than participants.
ment period under § 401(b) for a PlarSubject to section 13.06(5) below, the com- (b) Factors considered in deter-
Document Failure), and (d) whether theliance correction fee for Excess Amountsining the compliance correction fee for
plan has a Favorable Letter. that are corrected pursuant to sectiofailures that include Demographic and El-

(3) Egregious failures In cases in- 6.02(4)(b)(i) above is equal to the sum oigibility Failures under TVC include: (i)
volving failures that are egregious (as dg-) the applicable fee described in sectiowhether the failure is a Demographic
scribed in section 4.07), (a) the maximuni3.06(2) above and (2) two percent of th&ailure; (ii) whether the plan is a Plan of
compliance correction fee applicable t&Excess Amounts, adjusted for earningan Ineligible Employer; (iii) whether the
the plan under the chart in 13.05(1) is inthrough the date of the TVC application403(b) Plan has a combination of Opera-
creased to 40 percent of the Maximuneontributed or allocated in the calendar yedional, Demographic, and Eligibility fail-
Payment Amount, and (b) no presumptivef the TVC application and in the three calures; and (iv) the period of time over
amount applies. endar years prior thereto. For purposes @fhich the failure occurred.

.06 TVC fee (1) TVC Compliance cor- determining the fee described in this sec- (5) Fee for multiple failures.If cor-
rection fee The applicable TVC compli- tion 13.06(3), where there is a failure to satection is requested for multiple failures,
ance correction fee depends on the type ffy both the § 403(b)(2) and § 415 limitshe compliance correction fee will be de-
failure and, generally, the number of emwith respect to a single employee for a yeatermined in accordance with the table set
ployees of the employer. the fee will take into account only theforth below.

(2) Fee for Operational Failures greater Excess Amount.

Multiple Operational Failures Fee described in section 13.06(2)
Multiple Demographic/Eligibility Fee described in section 13.06(4)
Failures

Combination of Operational and Fee described in section 13.06(4)
Demographic/Eligibility Failures

Operational Failure(s) with section Fee described in section 13.06(3)
6.02(4)(b)(i) correction of Excess Amounts

Demographic/Eligibility Failures and Operational Fee described in section 13.06(3),
Failures including section 6.02(4)(b)(i) correction of substituting section 13.06(4) fee for
Excess Amounts section 13.06(2) fee
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(6) Fee for egregious failuredn cases reach an agreement with respect to thehether the plan has both Operational
involving failures that are egregious, thecorrection of the failure(s) or the amounand Plan Document Failures. Additional
maximum compliance correction fee apef the sanction, the plan will be disqualifactors relating to 403(b) Plans include:
plicable to the plan is increased to 40 pefied or, in the case of a 403(b) Plan(1) whether the plan has a combination of
cent of the Total Sanction Amount and nevould not have reliance on this revenu®perational, Demographic, or Eligibility
presumptive amount applies. procedure. Failures, (2) the extent to which the fail-

.05 Effect of closing agreementA ure relates to Excess Amounts, and (3)

PART VI. CORRECTION ON AUDIT closing agreement constitutes an agre&hether the plan is a Plan of an Ineligible

(AUDIT CAP) ment between the Service and the Plamployer.

Sponsor that is binding with respect to
SECTION 14. DESCRIPTION OF the tax matters identified therein for thd’ART VIl. EFFECT ON OTHER
AUDIT CAP periods specified. DOCUMENTS AND EFFECTIVE

) ) .06 Other procedural rules.The pro- DATE
.01 Audit CA_‘P r.equw.e.ments In thg cedural rules for Audit CAP are set forth
event the Service identifies a Qualificajy |nternal Revenue Manual (“IRM”) SECTION 16. EFFECT ON OTHER

tion or 403(b)Fa|IUre (Other than a failure7.9.2’ EPCRS. DOCUMENTS

that is not treated as resulting in disquali-

fication of the plan under APRSC, VCR,SECTION 15. AUDIT CAP .01 Revenue procedures modified and
Walk-in CAP, or TVC) upon an EmployeeSANCTION superseded.Rev. Procs. 98— 22, 99-13,
Plans or Exempt Organizations examina- and 99-31 are modified and superseded

tion of a Qualified Plan or a 403(b) Plan, ‘01 Determination of sanctian The 'y his revenue procedure.
the requirements of this section are satiS@nction under Audit CAP is a negotiated” o> Rey. Proc. 2000-8 modifiecRev.
fied with respect to the failure if the PlarP€rcentage of the Maximum Paymenpq. 2000-8 is modified as provided in
Sponsor corrects the failure, pays a sanfmount. For 403(b) Plans, the sanction iggtion 12.
tion in accordance with section 14.02, sa Negotiated percentage of the Total
isfies any additional requirements of SeCSancthn Am?jun.tl.I bSanct|ons will k;1|ot bIGBECTION 17. EFFECTIVE DATE
- - .~ “excessive and will bear a reasonable rela-
tion 14.03, and enters into & CIOSIngFionshi to the nature, extent, and sever- | NiS revenue procedure is generally ef-
agreement with the Service. P , , : "
02 Payment of sanctionUnder Audit 1ty Of the failures. fective May 1, 2000. " In addition, em-
: ; loyers are permitted, at their option, to
CAP, the Plan Sponsor is subject to a -02 Factors considered The amount g yI the r(r))visions of this rever?ue ro-
sanction determined in accordance witRf the sanction will depend on factors re@PPY P P

; +cedure on or after March 9, 1998 (the re-
section 15. Payment of the sanction gel@ling to the nature, extent, and severit
Y 915 the failures, including the extent to?ease date of Rev. Proc. 98-22). Unless

erally will be required at the time the clos- i i
ing ggreementcils signed. which correction had progressed befor@" émployer applies this revenue proce-

" - the examination was initiated. For bottflure earlier, this revenue procedure is ef-
in .OBnﬁ?]dltLorlalr req;J ItLemfe ri1|tere{:)hendS— Qualified Plans and 403(b) Plans, othefective: _
g on heé nature of the Tailure, the Sers (1) with respect to VCR, Walk-in

vice will discuss the appropriateness offCtors refating to the nature, extent, and cati i
the plan’s existin adei)r?istFr)ative roceSeverity of the failures include: (1) theCAP and TVC, for applications submit-
p g p ted on or after May 1, 2000;

; umber and type of employees affecte
dures with the Plan Sponsor. Where eX} yp ploy (2) with respect to Audit CAP, for

isting administrative procedures are inad?y the failure, (2) the number of non- waminations beaun on or after May 1
equate for operating the plan in"ighly compensated employees wh& g y 4

; 000; and
conformance with the qualification re-Would be adversely affected if the plar?000; and -
quirements of the Co(zie the closindV@s not treated as qualified or as satisfy- (3) with respect to APRSC, for fail-
agreement may be conditié)ned upon {89 the requirements of § 403(b), (3)}r€S for which correction is not complete
implementation of stated procedures. Ihether the failure is a failure to satisfyPefore May 1, 2000.

addition, for Qualified Plans, the Plantn€ requirements of § 401(a)(4), SSEcTION 18. PAPERWORK
Sponsor may be required to obtain a F401(2)(26), or § 410(b), either directly olgepycTiON ACT
vorable Letter before the closing agreet"ough 8 403(b)(12), (4) the period over _ _ _
ment is signed unless the Service deteWh'C_h the failure occurred (for example, The .collgctlon of information con-
mines that it is unnecessary based on tfife time that has elapsed since the end @fined in this revenue procedure has been
facts and circumstances (for example, bé_he applicable remedial amendment peaeviewed and approved by. the Office of
cause the plan already has a Favorabiod under § 410(b) for a Plan DocumenManagement and Budget in accordance
Letter and no significant amendments argailure), and (5) the reason for the failurevith the Paperwork Reduction Act (44
adopted). If a Favorable Letter is re(for example, data errors such as errors Id.S.C. 3507) under control number
quired, the Plan Sponsor would be relranscription of Qata, th_e tran;position 01545-1673.
quired to pay the applicable user fee fgpumbers, or minor arlthmenc errors). An agency may rjot conduct_ or spon-
obtaining the letter. Factors relating to Qualified Plans als®or, and a person is not required to re-
04 Failure to reach resolution If the nclude: (1) whether the plan is the subspond to, a collection of information un-
Service and the Plan Sponsor canndgct of a Favorable Letter, and (2)less the collection of information
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displays a valid control number. APPENDIX A ployees for the ACP test, and the plan

The collection of information in this must satisfy the ACP test. Under this
revenue procedure is in sections 4.06, opERATIONAL FAILURES AND SVP correction method, a plan may not be
6.02(4), 6.02(6)(c), 10.01, 10.02, ~ORRECTIONS UNDER SVP treated as two separate plans, one cover-
10.05-10.08, 10.11, 10.15, 11.01-11.03, ing otherwise excludable employees and

11.05, 12.01-12.04, 12.06-12.12, 14.01, .01 General rule This appendix sets the other covering all other employees (as
section 2.01-2.07 of Appendix B, andorth Operational Failures relating topermitted in § 1.410(b)—6(b)(3)) in order
Appendix C. This information is re- Qualified Plans and corrections undeto reduce the number of employees eligi-
quired to enable the Commissioner, Ta$VP in accordance with section 10.11. Ible to receive QNCs. Likewise, under
Exempt and Government Entities Divi-each case, the method described corre¢tss SVP correction method, the plan may
sion of the Internal Revenue Service tthe Operational Failure identified in thenot be restructured into component plans
make determinations regarding the isheadings below. Corrective allocationgas permitted in 8 1.401(k)—1(h)(3)(iii)
suance of various types of closing agreexnd distributions should reflect earning$or plan years before January 1, 1992) in
ments and compliance statements. Thand actuarial adjustments in accordanagrder to reduce the number of employees
information will be used to issue closingwith section 6.02(5)(a). The correctioreligible to receive QNCs.
agreements and compliance statementsitethods in this appendix are acceptable .04 Failure to distribute elective defer-
allow individual plans to continue tounder APRSC. Additionally, the correc-rals in excess of the § 402(g) limit (in
maintain their tax qualified and tax-detion methods (other than correction byontravention of § 401(a)(30))The per-
ferred status. As a result, favorable taglan amendment under Walk-in CAP) andnitted correction method is to distribute
treatment of the benefits of the eligiblehe earnings adjustment methods in Apthe excess deferral to the employee and to
employees is retained. The likely respornpendix B are acceptable under SVP. report the amount as taxable in the year of
dents are individuals, state or local gov- .02 Failure to properly provide the deferral and in the year distributed. In ac-
ernments, business or other for-profit inminimum top-heavy benefit under § 416ordance with § 1.402(g)-1(e)(1)(ii), a
stitutions, nonprofit institutions, andof the Code to non-key employeds a distribution to a highly compensated em-
small businesses or organizations. defined contribution plan, the permittedployee is included in the ADP test; a dis-
The estimated total annual reportingorrection method is to properly con-ribution to a nonhighly compensated em-
and/or recordkeeping burden is 61,69%ibute and allocate the required topployee is not included in the ADP test.
hours. heavy minimums to the plan in the man- .05 Exclusion of an eligible employee
The estimated annual burden per rener provided for in the plan on behalf ofrom all contributions or accruals under
spondent/recordkeeper varies from .5 tthe non-key employees (and any othehe plan for one or more plan year§he
42.5 hours, depending on individual ciremployees required to receive top-heavgermitted correction method is to make a
cumstances, with an estimated average aflocations under the plan). In a definedontribution to the plan on behalf of the
14.54 hours. The estimated number of résenefit plan, the minimum required beneemployees excluded from a defined contri-
spondents and/or recordkeepers is 4,24Zit must be accrued in the manner probution plan or to provide benefit accruals
The estimated frequency of responsedded in the plan. for the employees excluded from a defined
is occasionally. .03 Failure to satisfy the ADP test setbenefit plan. If the employee should have
Books or records relating to a collecforth in § 401(k)(3), the ACP test set forttheen eligible to make an elective contribu-
tion of information must be retained asn § 401(m)(2), or the multiple use test ofion under a cash or deferred arrangement,
long as their contents may become mateg 401(m)(9) The permitted correction the employer must make a QNC to the plan
ial in the administration of any internalmethod is to make qualified nonelectiveon behalf of the employee that is equal to
revenue law. Generally tax returns andontributions (QNCs) (as defined in 8&he actual deferral percentage for the em-
tax return information are confidential, asl.401(k)—1(g)(13)(ii)) on behalf of the ployee’s group (either highly compensated
required by 26 U.S.C. § 6103. nonhighly compensated employees to ther nonhighly compensated). If the em-
extent necessary to raise the actual defesloyee should have been eligible to make
DRAFTING INFORMATION ral percentage or actual contribution peremployee contributions or for matching
The principal authors of this revenuéentage of the nonhighly compensatec_lontributions (on either eleetive contribu-
procedure are Maxine Terry and carlto§Mployees to the percentage ne_ede_d tions or employee contributions), the em-
Watkins of the Tax Exempt and GovernPass the test or tests. The contributiondoyer must make a QNC to the plan on
ment Entities Division. For further infor- Must be made on behalf of all eligiblebehalf of the employee that is equal to the
mation concerning this revenue prOCer_1onh|ghly co_mpensated employees (to thactual contnbutlon percentage for the em-
dure, please contact Employee Planse?(tent permitted under § 415) and musnloyee’s_ group (either highly compenseted
taxpayer assistance telephone service pither be the same flat dollar amount_ oor nonhighly compensated_). (_Zontrlbutmg
tween 1:30 and 3:30 p.m., Eastern Timdhe same percentage ef compensatiothe actual deferral or contrlbu_tlo_n percent-
Monday through Thursday at (202) 622QNCS contributed to satisfy the ADP tesage for such employees eliminates the
6074/6075. (These telephone numbereed not be match_eql. Employees \_Nhn:eed to rerun the_ADP or ACP test to ac-
are not toll-free numbers.) Ms. Terry amyvoul(_j heve been eligible for a matchlng:ount for the p_rewously exclu_ded employ-
Mr. Watkins may be reached at (202 (_)ntr!bunon had they made eIe<_:t|_ve conees. Under this SVP correction method, a
622-6214 (also not a toll-free number). ributions must be counted as eligible emplan may not be treated as two separate
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plans, one covering otherwise excludablgons to the participant. Thus, for exam- APPENDIX B
employees and the other covering all othexle, if in accordance with the automatic
employees (as permitted in 8qualified joint and survivor annuity op-  ~ORRECTION METHODS AND
1.410(b)-6(b)(3)) in order to reduce theion under a plan, a married participant EXAMPLES
amount of QNCs. Likewise, restructuringwho retired would have received a quali- AND
the plan into component plans under §ed joint and survivor annuity of $600 EARNINGS ADJUSTMENT
1.401(k)=1(h)(3)(iii) is not permitted in per month payable for life with $300 per  METHODS AND EXAMPLES
order to reduce the amount of QNCs. month payable to the spouse upon the par-

.06 Failure to timely pay the minimumticipant’s death but instead received a sin-
distribution required under § 401(a)(9)n gle-sum distribution equal to the actuariaPECTION 1. PURPOSE,
a defined contribution plan, the permittegoresent value of the participant’s accrue@SSUMPTIONS FOR EXAMPLES
correction method is to distribute the rebenefit under the plan, then the $606\ND SECTION REFERENCES
quired minimum distributions. Themonthly annuity payable during the par- 54 Purpose (1) This appendix sets
amount to be distributed for each year iticipant’s lifetime may be actuarially re-¢,th correction methods relating to Oper-
which the failure occurred should be deterduced to take the single-sum distributionional Failures under Qualified Plans.
mined by dividing the adjusted accouninto account. However, the spouse must,ig appendix also sets forth earnings ad-
balance on the applicable valuation date Hye entitled to receive an annuity of $30
the applicable divisor. For this purposeper month payable for life beginning a%lds and earnings adjustment methods de-
adjusted account balance means the actulaé participant’s death. scribed in this appendix are acceptable
account balance, determined in accordance.08 Failure to satisfy the § 415 limits in |, ,4ar SVP and APRSC.
with § 1.401(a)(9)-1 Q&A F-5 of the pro-a defined contribution plan The permit- (2) This appendix does not apply to
posed regulations, reduced by the amouted correction for failure to limit annual4o3(b) Plans. Accordingly, sponsors of
of the total missed minimum distributionsadditions (other than elective deferral§‘03(b) Plans cannot rely on the correction
for prior years. In a defined benefit planand employee contributions) allocated t@,athods and the earnings adjustment
the permitted correction method is to disparticipants in a defined contribution plany,athods.
tribute the required minimum distributions,as required in § 415 (even if the excess .02 Assumptions for ExamplegJnless
plus an interest payment representing thdid not result from the allocation of for- i anwise specified, for ease of presenta-
loss of use of such amounts. feitures or from a reasonable error in eSthon, the examples assume that:

.07 Failure to obtain participant mating compensation) is to place the ex- (1) the plan year and the § 415 limi-
and/or spousal consent for a distributioncess annual additions into an unallocatedion year are the calendar year:
subject to the participant and spousahccount, similar to the suspense account (2) the employer maintains a single
consent rules under 88 401(a)(11)described in § 1.415-6(b)(6)(iii), to beplan intended to satisfy § 401(a) and has
411(a)(11) and 417 The permitted cor- used as an employer contribution in th@&.\er maintained any other plan:
rection method is to give each affecteducceeding year(s). While such amounts (3) in a defined contribution plan,
participant a choice between providing infemain in the unallocated account, thg,, plan provides that forfeitures are used
formed consent for the distribution actuemployer is not permitted to make addiz, reduce future employer contributions;
ally made or receiving a qualified jointtional contributions to the plan. The per- (4) the Qualification Failures are
and survivor annuity. In order to use thignitted SVP correction for failure to limit Operational Failures and the eligibility
SVP correction method, the Plan Sponsa@nnual additions that are elective deferrals,y other requirements for APRSC, VCR,
must have contacted each affected partiadr employee contributions (even if the eXyaik-in CAP, or Audit CAP, whichever
pant and spouse (to whom the participamess did not result from a reasonable eM9hplies, are satisfied: and
was married at the annuity starting dateh determining the amount of elective de- (5) there are no Qualification Fail-
and received responses from each such iferrals or employee contributions that, e other than the described Operational
dividual before requesting consideratiortould be made with respect to an indiVidFaiIures, and if a corrective action would
under SVP. In the event that participanial under the § 415 limits) is to distribute.og it in any additional Qualification Fail-
and/or spousal consent is required buhe elective deferrals or employee contriure, appropriate corrective action is taken
cannot be obtained, the participant musiutions using a method similar to that deg,; that additional Qualification Failure in
receive a qualified joint and survivor anscribed under § 1.415-6(b)(6)(iv). Elecyordance with EPCRS.
nuity based on the monthly amount thative deferrals and employee contributions 33 gaction ReferencesReferences to
would have been provided under the plathat are matched may be returned, PrQsaction 2 and section 3 are references to
at his or her retirement date. This annuityided that the matching contributions resa section 2 and 3 of this appendix.
may be actuarially reduced to take intdating to such contributions are forfeited
account distributions already received bywhich will also reduce excess annual adSECTION 2. CORRECTION
the participant. However, the portion ofditions for the affected individuals). TheMETHODS AND EXAMPLES
the qualified joint and survivor annuityforfeited matching contributions are to be )
payable to the spouse upon the death pfaced into an unallocated account to be -01ADP/ACP Failures
the participant may not be actuarially reused as an employer contribution in suc- (1) Correction Methods. (a) SVP Cor-

duced to take into account prior distribuceeding periods. rection Method. Appendix A, section .03
sets forth the SVP correction method for a
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failure to satisfy the actual deferral peryear of the failure. If the amount so asployees on a date during the year of the
centage (“ADP”), actual contribution per-signed to a particular highly compensatedorrection that is no later than the date of
centage (“ACP”), or multiple use test seemployee has been previously distributeaorrection. Regardless of which of these
forth in 88 401(k)(3), 401(m)(2), andthe amount is an Excess Amount withiffour options (described in the two preced-
401(m)(9), respectively. the meaning of section 5.01(3). Thusing sentences) the employer selects, the
(b) One-to-One Correction Method.pursuant to section 6.02(4)(a), the emeontribution is allocated to each such em-
(i) General. In addition to the SVP cor-ployer must notify the employee that theloyee either as the same percentage of
rection method, a failure to satisfy theExcess Amount was not eligible for favorthe employee’s compensation for the year
ADP, ACP, or multiple use test may beable tax treatment accorded to distribuef the failure or as the same dollar amount
corrected using the one-to-one correctiotions from qualified plans (and, specifi-for each employee. (See Examples 1, 2
method set forth in this section 2.01(1)(b)cally, was not eligible for tax-free and 3.) Under the one-to-one correction
Under the one-to-one correction methodpllover). method, the amount allocated to the ac-
an excess contribution amount is deter- (B) If any matching contributions (ad-count balance of an employee (i.e, the
mined and assigned to highly compenjusted for earnings) are forfeited in accoremployee’s share of the total amount con-
sated employees as provided in paragraglance with § 411(a)(3)(G), the forfeitedributed under paragraph (1)(b)(iv)(A)) is
(1)(b)(ii) below. That excess contributionamount is used in accordance with thaot further adjusted for earnings and is
amount (adjusted for earnings) is eitheplan provisions relating to forfeitures thatreated as an annual addition under 8§ 415
distributed to the highly compensated emwere in effect for the year of the failure. for the year of the failure for the em-
ployees or forfeited from the highly com- (C) If a payment was made to an employee for whom it is allocated.
pensated employees’ accounts as pr@loyee and that payment is a forfeitable (2) This paragraph (1)(b)(iv)(B3} ap-
vided in paragraph (1)(b)(iii) below. Thatmatch described in either paragrapblies to a plan that uses the prior year test-
same dollar amount (i.e., the excess coi(t)(b)(iii)(A) or (B), then it is an Over- ing method described in Notice 98-1.
tribution amount, adjusted for earnings) ipayment defined in section 2.05(2) thaParagraph (1)(b)(iv)(B)Y) is applied by
contributed to the plan and allocated tonust be corrected (see section 2.05(1)). substituting “the year prior to the year of
nonhighly compensated employees as (iv) Contribution and Allocation of the failure” for “the year of the failure.”
provided in paragraph (1)(b)(iv) below. Equivalent Amount. (A) The employer (2) Examples.
(i) Determination of the Excess Con-makes a contribution to the plan that i§xample 1 Employer A maintains a profit-sharing
tribution Amount. The excess contribuequal to the aggregate amounts distrif}an with a cash or deferred arrangement that is in-
tion amount for the year is equal to the exated and forfeited under parag rapltfnded to satisfy § 401(k) ('401(k) plan) using the
. - ) urrent year testing method described in Notice
cess of (A) the sum of the excesgl)(b)(iii)(A) (i.e., the excess contributiongg_1. The plan does not provide for matching con-
contributions (as defined in 8§amount adjusted for earnings, as providegbutions or employee after-tax contributions. In
401(k)(8)(B)), the excess aggregate corin paragraph (1)(b)(iii)(A), which does 1999, it was discovered that the ADP test for 1997
tributions (as defined in § 401(m)(6)(B)),not include any matching contributiongas not performed correctly. When the ADP test
. . . . was performed correctly, the test was not satisfied

and_ the amount treated as excess antferfened in accor_danc_e with 8¢ 1997 For 1997, the ADP for highly compen-
butions or excess aggregate contributionkl1(a)(3)(G) as provided in paragrapRated employees was 9% and the ADP for nonhighly
under the multiple use test pursuant to @)(b)(iii)(B)). The contribution must sat- compensated employees was 4%. Accordingly, the
401(m)(9) and § 1.401(m)-2(c) of the Indisfy the vesting requirements and distribuADP for highly compensated employees exceeded
come Tax Regulations for the year, as asion limitations of § 401(k)(2)(B) and (C). {he ADP for nonhighly compensated employees by
. . . . more than two percentage points (in violation of §
signed _to each highly (_:ompensated em- (B_)(l) This paragraph (1)(b)(iv)(B)j 401(K)(3)). (The ADP for nonhighly compensated
ployee in accordance with § 401(k)(8)(Chpplies to a plan that uses the current yegployees for 1996 also was 4%, so the ADP test
and (m)(6)(C), over (B) previous correctesting method described in Notice 98—pr 1997 would not have been satisfied even if the
tions that complied with § 401(k)(8),1998-3 I.R.B. 42. The contribution madeplan had used the prior year testing method de-
(m)(6), and (m)(9). See Notice 97—2punder paragraph (1)(b)(iv)(A) is allocatecP¢'Ped in Notice 98-1.) There were two highly
1997-1 C.B. 348 to the account balances of those individ o Pensated employees eligible under the 401(k)

T o . . o IJplan during 1997, Employee P and Employee Q.

(iii) Distributions and Forfeitures of als who were either (I) the eligible emempioyee P made elective deferrals of $8,000,
the Excess Contribution Amount. (A) Theployees for the year of the failure whawnich is equal to 10% of Employee P’'s compensa-
portion of the excess contribution amounvere not highly compensated employeeion of $80,000 for 1997. Employee Q made elec-
assigned to a particular highly compentor that year or (1l) the eligible employeedive deferrals of $9,500, which is equal to 8% of

. . Employee Q’s compensation of $118,750 for 1997.
sated employee under paragraph (1)(b)(ifpr the year of the failure who were not _
is adjusted for earnings through the dateighly compensated employees for thay®ection On June 30, 1899, Employer A uses the

. . . one-to-one correction method to correct the failure
of correction. The amount assigned to gear and who also are not highly compeny sagisty the ADP test for 1997.  Accordingly, Em-
particular highly compensated employeesated employees for the year of correGioyer A calculates the dollar amount of the excess
as adjusted, is distributed or, to the extetibn. Alternatively, the contribution is al- contributions for the two highly compensated em-
the amount was forfeitable as of the closkcated to account balances of eligibl@loyees in the manner described in § 401(k)(8)(B).
of the plan year of the failure, is forfeited employees described in (1) or (Il) of the;hi: 2;",33? g%hifegggfgog‘;”;:gtiazn;fnroimpg?ﬁz
If the amount is forfeited, it is used in acpreceding sentence, except that the all@scess contribution for Employee Q is $2.375 (2%
cordance with the plan provisions relatingation is made only to the account balof $118,750), or a total of $5,575. In accordance

to forfeitures that were in effect for theances of those employees who are emith § 401(k)(8)(C), $5,575, the excess contribution
amount, is assigned $2,037.50 to Employee P and
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$3,537.50 to Employee Q. Itis determined that the .02 Exclusion of Eligible Employees the plan for the employee for that plan
earnings on the assigned amounts through June 30, (1) Exclusion of EIigibIe Employees year (including the § 402(9) Iimit). The

1999 are $407 and $707 for Employees P and Q, re- ) . . . . .
spectively. The assigned amounts and the eamnind @ 401(k) or (m) Plan. (a) Correctioncorrective contribution is adjusted for

are distributed to Employees P and Q. Therefordlethod. (i) SVP Correction Method forearnings. (See Examples 5 and 6.)
Employee P receives $2,444.50 ($2,037.50 + $40F|| Year Exclusion. Appendix A, section (C) Employee After-tax and Matching

and Employee Q receives $4,244.50 (33,537.50 fy5 setg forth the SVP correction metho€ontribution Failures.
$707). In addition, on the same date, a correctiv,

contribution is made to the 401(k) plan equal t(for the eXCIUS!On _Of an eligible employee The appropriate corrective contribution
$6,689 (the sum of the $2,444.50 distributed to Enfrom all contributions under a 401(k) orfor the failure to allow employees to make
ployee P and the $4,244.50 distributed to Employegm) plan for one or more full plan yearsemployee after-tax contributions or to re-
Q). The corrective contribution is allocated to thqSee Example 4.) In section 2.02(1)(a)(iiteive matching contributions because the

account balances of eligible nonhighly compensat ; .
employees for 1997, pro rata based on their comp:g—elow' the SVP correction method for theamployee was preCIUded from makmg

sation for 1997 (subject to § 415 for 1997). exclusion of an eligible employee from allemployee after-tax contributions or elec-
contributions under a 401(k) or (m) planive deferrals for a portion of the plan year
Example 2The facts are the same as in Example 1fgr g fyll year is expanded to include coris equal to the ACP of the employee’s
Correction The correction is the same as in Examyection for the exclusion of an eligiblegroup (either highly or nonhighly com-
ple 1, except that _the corrective contribution olemployee from all contributions under aensated), determined prior to correction
$6,689 is allocated in an equal dollar amount to thﬂOl(k) or (m) pIan for a partial plan yearunder this section 2.02(1)(a)(“)’ multi-

account balances of eligible nonhighly compensategh. ti f tial | . S
employees for 1997 who are employees on June 36, /S COITECUioN for a partial year exc U-plied by the employee’s plan compensa-

1999 and who are nonhighly compensated employalON May be used in conjunction with theion for the portion of the year during
ees for 1999 (subject to § 415 for 1997). correction for a full year exclusion. which the employee was improperly ex-

Example 3The facts are the same as in Example 1, (ii) Expansion of SVP Correction cluded. The corrective contribution is re-
except that for 1997 the plan also provides (1) for enMethod to Partial Year Exclusion. (A) Induced to the extent thal)(the sum of that

|0I0ye_€fJ after-tax COrlltI’ibL;t(i)g/nS fan;i (2) for TatChi”QGeneral. The correction method in Apcontribution and the actual total employee
contributions equal to 6 of the sum of an em- . . . ) . . .
ployee’s elective deferrals and employee after-tax corp-endlx A, section .05 is expanded to coveifter-tax and matching contributions

tributions that do not exceed 10% of the employee@N €mployee who was improperly exmade by and for the employee for the plan
compensation. The plan provides that matching cogluded from making elective deferrals oyear would exceed?j the sum of the
tributions are subject to the plan's 5-year graded vessmployee after-tax contributions for anaximum employee after-tax contribu-
ing schedule and that matching contributions are f"Portion of a plan year or from receivingtiOﬂS permitted under the plan for the em-

feited and used to reduce employer contributions . . . . . :
associated elective deferrals or employee after-tJ)T(]atChmg contributions (on either electiveployee for the plan year and the matching

contributions are distributed to correct an ADP, Acrleferrals or employee after-tax contribucontributions that would have been made
or multiple use test failure. For 1997, nonhighly comtions) for a portion of a plan year. In suclif the employee had made the maximum
pensated employees made employee after-tax conigigse, a permitted correction method fomatchable contributions permitted under
butions and no highly compensated employee maqe fajlyre is for the employer to satisfythe plan for the employee for that plan

any employee after-tax contributions. Employee P re; . . .. : . - . _
ceived a matching contribution of $4,000 (50% oihls section 2.02(1)(a)(ii). The employeryear. The corrective contribution is ad

$8,000) and Employee Q received a matching contfakes a corrective contribution on behaitisted for earnings.
bution of $4,750 (50% of $9,500). Employees P andf the excluded employee that satisfies (D) Use of Prorated Compensation.
Q were 100% vested in 1997. It is determined thathe Vesting requirements and distributioﬁor purposes of this paragraph (1)(a)(||),

for 1997, the ACP for highly compensated employeeﬁmitationS of 8 401(k)(2)(B) and (C .. . . T
was not more than 125% of the ACP for nonhighly § 401(k)(2)(B) (C).  for administrative convenience, in lieu of

compensated employees, so that the ACP and multiple (B) Elective Deferral Failures. The ap-UsSing the employe_e’s actual plan compen-
use tests would have been satisfied for 1997 withogropriate corrective contribution for thesation for the portion of the year during
any corrective action. failure to allow employees to make elecwhich the employee was improperly ex-
Correction: The same corrective actions aretlve deferrals for a portion of the plan yeafluded, a pro rata porthn of the em-
taken as in Example 1. In addition, in accordancts equal to the ADP of the employee'dloyee’s plan compensation that would
with the plan’s terms, corrective action is taken tgyroup (either highly or nonhighly com-have been taken into account for the plan
forfeit Employee P's and Employee Q's matchingyensated), determined prior to correctiodfear, if the employee had not been im-

contributions associated with their distributed ex- : . . .
-properly excluded, may be used.
cess contributions. Employee P’s distributed exceslér.]der this section 2'012(1)(6‘)(")’ multi-Property . y . .

contributions and associated matching contributionBli€d by the employee’s plan compensa- (E) Special Rule for Brief Exclusion

are $2,037.50 and $1,018.75, respectively. Ention for the portion of the year duringfrom Elective Deferrals. An employer is
ployee Q's distributed excess contributions and awhich the employee was improperly exnot required to make a corrective contri-
;(icé?stg(;sm?égg?(?ti\?;;m'f')ﬁﬂgnéla(;iss;?ésii?ffr?esgelUded' The corrective contribution forbution with respect to elective deferrals,
from E.mp7loyee P's account and $1,768.75 is forﬂﬂe portion of the plgn year during whichas prowdecj in section 2.02(1)(a)(||)(B),
feited from Employee Q's account. In addition, thdN€ employee was improperly excludedbut is required to make a corrective con-
earnings on the forfeited amounts are also forfeitedtOm being eligible to make elective de4ribution with respect to any employee
It is determined that the respective eamings on tiferrals is reduced to the extent thBtthe after-tax and matching contributions, as
fé’r:g:gede :an?:gtz(f)ir ET’:ep't‘;i’aeleazc')infloict’h?}gnfgirsum of that contribution and any electiverovided in section 2.02(1)(a)(ii)(C)) for

tures O); $3.141.50 (Employee P's $1.018.75 + $15geferrals actually made by the emplqyean employee for a pllan year if the em-
and Employee Q's $1,768.75 + $204) is used to rdOf that year would excee@)(the maxi- ployee has been provided the opportunity

duce contributions for 1999 and subsequent years.mum elective deferrals permitted undeto make elective deferrals under the plan
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for a period of at least the last 9 months immployee’s plan compensation for 1996 wasnatching contributions available under the plan for
that plan year and during that period thE 0 e o0 O onihe). Employer C336.000), reduced by hé actual matching contribu
emplpyee had the_ opportunity to mak made matching contributions equal to $250 for théons made for the employee for the plan year, $500.
elective deferrals in an amount not Iescsxcluded employee, which is 2% of the employee’&xample 7 The facts are the same as in Example 5,
than the maximum amount that woulthlan compensation for each payroll period fronexcept that the error is discovered in March of 1996
have been permitted if no failure had ocSeptember 1, 1996 through December 31, 19%nd the employee was given the opportunity to make
curred. (See Example 7_) ($12,500). The ADP for nonhighly compensatecelective deferralls beginning on April 1, 1996. The
(b) Examples employees for 1996 was 3% and the ACP for noramount of electlve_deferrals that t_he employee was
Example 4 Employér B maintains a 401(k) plan highly compensated employees for 1996 was 1.5_3%g|ven the opportun!ty to make 'dunng 1996 was not
The plan p;rovides for matching contributions for elil- Correction E‘mployer C uses the SVP correctlonless than the maximum electlye deferrals that the
. . method for partial year exclusions to correct the failemployee could have made if the employee had
gible employees equal to 100% of elective deferrals ) L - ; . .
that do not exceed 3% of an employee’s Compens$[e to include the eligible employge in the_ ple_mbeen given the opportunity to make elective defer-
tion. The plan provides that employees who com-hus' Employer C mqkes a cprrectlve contrlput!omals begmnlng on January 1, 1996. The employee
pleté one year of service are eligible to participate iE‘that _sa_tlsf!es the vesting requirements and distribunade elective deferrals_ equal to 4% of the em-
the plan on the next January 1 or July 1 entry date'on limitations of § 401(k)(2)(B_) _and (C)) for the ployee’s _plan compensation for each payroll period
Twelve employees (8 nonhighly compensated eme_'xcluded employee. In determining the amount drom April 1, 1996 through December 31, 1996 of
) corrective contributions (both for the elective defer$28,000 (resulting in elective deferrals of $1,120).
ployees and 4 highly compensated employees) who - - . . o
had met the one year eligibility requirement afterral gnd for the rnatchlr?g c_ontrlbutlo_n), for admlnls-Emponer. C made a matching COﬂtI:IbutIOﬂ equal to
July 1, 1995 and before January 1, 1996 were inaEf’_atlve convenience, in lieu of using actual plar$560, which is 2% of the employee’s plan compen-
' T compensation of $23,500 for the period the emsation for each payroll period from April 1, 1996
vgrtgntly excluded from participating in the plan be}?onee was excluded, the employee’s annual plathrough December 31, 1996 ($28,000). The em-
ginning on January 1 1996. These gmplqyegs Wec%mpensation is pro rated for the eight-month perioployee’s plan compensation for 1996 was $36,000
offered the opportunity to begin participating in thethat the employee was excluded from participating$8,000 for the first three months and $28,000 for
plan on January 1, 1997. For 1996, the ADP for the . . .
highly compensated employees was 8% and th'% the plan. _The failure to prowde the excludt_ed enthe last nine months). _
ADP for the nonhighly compensated employees waps oyee the right to make el(_ectlve deferre_als is cor- Correction E‘mployer C uses the SVP correctlon
6%. In addition. for 1996. the ACP for the highlyrecFed by the employer making a correc_tlve contrlmethoq for partial year exclusions tq correct the fail-
corﬁpensated en’wployees \;vas 2 5% and the ACP ution on behalf of the employee that is equal tare to include an eligible employee in the plan._ Be-
the nonhighly compensated e.mployees was 20/?r720 (the 3% ADP perce_ntgge for nonhighly comeause the _employee was given an opportunity to
The fallure to include the 12 employees was disco Oensated employees multiplied by $24,000, which imake elective deferrals to the plan for at least the
. /12ths of the employee’s 1996 plan compensatidast 9 months of the plan year (and the amount of the
ered durlng 19EQS. | B he SVP . of $36,000), adjusted for earnings. In addition, telective deferrals that the employee had the opportu-
mefh%éeg lroerIm yn(;zrogscrlus:dtl)sness t:) io?rectiﬁrer?:itllspeconeq fqr the failure tq receive _the_plar_fs matchingity to make was not less than the maximum ele_ctive
o include the 12 eligible employees in the plan fOCOHtI’IbUtIOH, a corrective con_trlbutlon is made ordeferrals that the emp!oyee could have made if the
the full plan year beginning January 1, 1996. Thu behalf of the employee ‘that is equal to $432 (themplpyee had been given the opportunity to make
Employer B makes a corrective contryibutior; (tha 8% ACP for the nonhlghly_compensated groulective deferrals_beglnnlng on Janua_ry 1, 1996),
isfies the vesting requirements and distributiorTUIt'DI'Ed by $24,000, which is 8/12ths of the em-under the special rule set forth in section
ﬁr?:iltsatli)sns of § 401(8)(2)(28) and (C)) for each of theponee’s 1996 plan compensation of $36,000), ad2.02(1)(a)(ii)(E), Employer C is not required to
excluded employees. The contribution for each justed for earnings. Employer C (_ietermin(_es tha’nake a corrective contribution fqr the failure to
the improperly exclu.ded highly compensated em_682, the sum of the actual matching contributiomllow the employee to make elective deferrals. In
| is 105% (the highl d | rfeceived by the employee for the plan year ($250Jetermining the amount of corrective contribution
P oy,ees IS 20 o 6 (the highly comp;:'nsate EMPIOY;1 4 the corrective contribution to correct the matchwith respect to the failure to allow the employee to
ees APP of 8% plus AQP of 2.5%) of the em'ing contribution failure ($432), does not exceedeceive matching contributions, in lieu of using ac-
pl(é)_/ee sdpflan conjpensa_tljﬁn for ths 1.996f plan };‘e 720, the maximum matching contribution availablgual plan compensation of $8,000 for the period the
t(ﬁejlijsﬁtsro;éﬁ;rg;nc?jzj.e d r?ot;]%rilgélyt?:m%;ias(;tec%o the employee under the plan (2% of $36,000) deemployee was excluded, the employee’s annual plan
employees is 8% (the nonhighly compensated emt_armined as if the employee had made the maximuoompensation is pro rated for the three-month period
| 's ADP of 6% plus ACP of 2%) of the em_matchable contributions. In addition to correctinghat the employee was excluded from participating
P oyee7s o plus ? the failure to include the eligible employee in thein the plan. Accordingly, a corrective contribution is
plzyee sdpflan compensatlon for the 1996 plan yeapglan, Employer C reruns the ADP and ACP tests fomade on behalf of the employee that is equal to
SX;L;?;TE 5°'r;na‘;|r2;gf)(': maintains a 401(k) plan 1996 (taking into account the corrective contributior$160, which is the lesser of (i) $162 (a matching
The plan provides for matching contributions fo'rand plan compensation for 1996 for the excludedontribution of 1.8% of $9,000, which is 3/12ths of
) employee) and determines that the tests were sattfre employee’s 1996 plan compensation of
each payroll perlod that are equal to 100% of an ied. $36,000), and (ii) $160 (the excess of the maximum
fr:céygﬁ;tjleezlegjfeegé al;;?ig;gg;:;;gﬁd di(:,/;’n?‘:f?(ample 6 The facts are the same as in Example Snatching contribution for the entire plan year, which
the payroll period. The plan does not provide fo%xcept that the plan provides for matching contribuis equal to 2% of $36,000, or $720, over the match-
) L '%%ions that are equal to 100% of an eligible eming contributions made after March 31, 1996, $560).
employee after-tax contributions. The plan provides

that employees who complete one year of servi loyee’s elective deferrals that C.iO not exceed 2% dfhe contribution is adjusted for earnings.

liible t ticipate in the ol th ‘3 he employee’s plan compensation for the plan year. (2) Exclusion of Eligible Employees In
are eligibie to participate in the pian on e nex aI7According|y, the actual matching contribution mad(-*‘a Profit-Sharing Plan
uary 1 or July 1 entry date. A nonhighly COMPENY, Employer C for the excluded employee for the ng . .
sated employee who met the eligibility requirements '~/ W50 C S o0 T e 00 (which is equal to (a) Correction Methods. (i) SVP Cor-
and should have entered the plan on January 1, 19§§0% of the $500 of elective deferrals made by thEeCtion Method. Appendix A, section .05
was not offered the opportunity to participate in the, oo for the last four months of 1996). sets forth the SVP correction method for

plan. In August of 1996, the error was discovereg Correction The correction is the same as in Ex . h lusi h ligibl
and Employer C offered the employee an election correcting the exclusion of an eligible em-

opportunity as of September 1, 1996. The employeaP'¢ 5+ €XCept that the corrective °°””‘b““°}ﬂ0yee- In the case of a defined contribu-

. nade for the first 8 months of 1996 to correct the. . .
0, - e S P e m
made elective deferrals equal to 4% of the e ilure t ke tching contributions is qu | t on plan, th VP correction ethod IS to

ployee’s plan compensation for each payroll perio 220 (adjusted for earnings), instead of the $43§1ake a contribution on behalf of the ex-

from September 1, 1996 through December 316(adjusted for earnings) in Example 5, because tteluded employee. Section 2.02(2)(a)(ii)
1996 (resulting in elective deferrals of $500). Th . Lo . Lol .
corrective contribution is limited to the maximumphelow clarifies the SVP correction
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method in the case of a profit-sharing oallocation the employee would have reReductions. If the aggregate amount of
stock bonus plan that provides for noneeived had the employee shared in the dlhe increases under  section
elective contributions (within the mean-ocation of the nonelective contribution.2.02(2)(a)(iii)(B) exceeds the aggregate
ing of § 1.401(k)-1(g)(10)). The amount is adjusted for earnings. amount of the reductions under section
(ii) Clarification of SVP Correction (C) Reduction in Account Balances o2.02(2)(a)(iii))(C), the employer makes a
Method for Profit-Sharing Plans. To cor-Other Employees. 1J The account bal- corrective contribution to the plan for the
rect for the exclusion of an eligible em-ance of each employee who was an eliggmount of the excess. If the aggregate
ployee from nonelective contributions inble employee who shared in the originahmount of the reductions under section
a profit-sharing or stock bonus plan undeallocation of the nonelective contribution2.02(2)(a)(iii)(C) exceeds the aggregate
the SVP correction method, an allocatioris reduced by the excess, if any, of (I) themount of the increases under section
amount is determined for each excludedmployee’s allocation of that contribution2.02(2)(a)(iii)(B), then the amount by
employee on the same basis as the alloaaver (II) the amount that would have beemhich each employee’s account balance is
tion amounts were determined for theallocated to that employee had the failureeduced under section 2.02(2)(a)(iii)(C) is
other employees under the plan’s allocarot occurred. This amount is adjusted fodecreased on a pro rata basis.
tion formula (e.g., the same ratio of alloearnings taking into account the rules set (E) Reductions Among Multiple In-
cation to compensation), taking into acforth in section 2.02(2)(a)(iii)(C¥ and vestment Funds. If an employee’s ac-
count all of the employee’s relevant(3) below. The amount after adjustmentount balance is reduced and the em-
factors (e.g., compensation) under thdbr earnings is limited in accordance wittployee’s account balance is invested in
formula for that year. The employersection 2.02(2)(a)(iii)(CX) below. more than one investment fund, then the
makes a corrective contribution on behalf (2) This paragraph (2)(a)(iii)(CYf ap- reduction may be made from the invest-
of the excluded employee that is equal tplies if most of the employees with aciment funds selected in any reasonable
the allocation amount for the excludedtount balances that are being reduced amanner.
employee. The corrective contribution istonhighly compensated employees. If (F) Limitations on Use of Reallocation
adjusted for earnings. If, as a result of exhere has been an overall gain for the p&orrection Method. If any employee
cluding an employee, an amount was inrod from the date of the original alloca-would be permitted to retain any distribu-
properly allocated to the account balancgon of the contribution through the dateion pursuant to section
of an eligible employee who shared in thef correction, no adjustment for earning®.02(2)(a)(iii)(C)@), then the reallocation
original allocation of the nonelective con4s required to the amount determinedorrection method may not be used unless
tribution, no reduction is made to the acunder section 2.02(2)(a)(iii)(C)) for the most of the employees who would be per-
count balance of the employee wh@mployee. If the amount for the emmitted to retain a distribution are non-
shared in the original allocation on acployee is being adjusted for earnings ankighly compensated employees.
count of the improper allocation. (Seehe plan permits investment of accoungb) Examples.
Example 8.) balances in more than one investment Example 8Employer D maintains a profit-shar-
(iii) Reallocation Correction Method. fund, for administrative convenience, thé”r?]pplgr;:h;gn‘i:%‘ﬂgg:sforTgszzzt:Ongzi;é’:?;ﬁ‘ﬁi
(A) In Gen_eral. Sl_JbJect to the Ilmngtlonsreducnon to the_employee’s account balzmployer,S contributions are allocated to account
set forth in section 2.02(2)(a)(iii)(F) ance may be adjusted by the lowest earpajances in the ratio that each eligible employee’s
below, in addition to the SVP correctionings rate of any fund for the period fromcompensation for the plan year bears to the compen-
method, the exclusion of an eligible emthe date of the original allocation of thesation of all eligible employees for the plan year
ployee for a plan year from a profit-sharcontribution through the date of correcand: therefore, the only relevant factor for determin-
. . . ing an allocation is the employee’s compensation.
Ing or StO_Ck bonus_ pla_n that prowdes fotion. The plan provides for self-directed investments
nonelective contributions may be cor- (3) If an employee’s account balanc@mong four investment funds and daily valuations of
rected using the reallocation correctioms reduced and the original allocation wasccount balances. For the 1997 plan year, Employer
method set forth in this sectionmade to more than one investment fund & made a contribution to the plan of a fixed dollar
2.02(2)(a)(iii). Under the reallocationthere was a subsequent distribution gimount. However, five employees who met the eli-

f . . . gibility requirements were inadvertently excluded
correction method, the account balance @fansfer from the fund receiving the orlgl-g y €9 Y

e . . 9" from participating in the plan. The contribution re-
the excluded employee is increased asl allocation, then reasonable, consistegtited in an allocation on behalf of each of the eligi-
provided in paragraph (2)(a)(iii)(B) assumptions are used to determine th# employees, other than the excluded employees,
below, the account balances of other engarnings adjustment. equal to 10% of compensation. Most of the employ-
ployees are reduced as provided in paréd) The amount determined in section €S Who received allocations under the plan for the

. ear of the failure were nonhighly compensated em-
graph (2)(a)(iii)(C) below, and the in-2.02(2)(a)(iii)(C)@) for an employee :;loyees. No distributions havge byeen rﬁade from the

creases and reductions are reconciled, after the application of section plan since 1997. If the five excluded employees had
necessary, as provided in paragraph.02(2)(a)(iii)(C)@) and @) may not shared in the original allocation, the allocation made
(2)(a)(iii)(D) below. (See Examples 9exceed the account balance of the on behalf of each employee would have equaled 9%
and 10.) employee on the date of correction, and ©f compensation. The excluded employees began

. . . . participating in the plan in the 1998 plan year.
(B) Increase in Account Balance ofthe employee is permitted to retain any ™ - . - Employer D uses the SVP correction

Excluded Employee. The account baldistribution made prior to the date of COrmethod to correct the failure to include the five eli-
ance of the excluded employee is inrection. gible employees. Thus, Employer D makes a cor-

creased by an amount that is equal to the (D) Reconciliation of Increases andective contribution to the plan. The amount of the
corrective contribution on behalf of the five ex-
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cluded employees for the 1997 plan year is equal to (1) Correction Methods. (a) Contri-employer makes a corrective contribution
10% of compensation of each excluded employegy;tion Correction Method. A failure in to the plan for the amount of the excess. In

the same allocation that was made for other eligibl . g . .
employees, adjusted for earnings. The excluded EIrﬁ_defmed contribution plan to apply theaccordance with section 2.02(2)(a)(iii)(D),

ployees receive an allocation equal to 10% of conPTOPer vesting percentage to an emif the aggregate amount of the reductions
pensation (adjusted for earnings) even though, hgdoyee’s account balance that results iexceeds the aggregate amount of the in-
the excluded employees originally shared in the aforfeiture of too large a portion of thecreases, then the amount by which each
location for the 1997 contribution, their account balemp|oyee’s account balance may be coemployee’s account balance is reduced is

ances, as well as those of the other eligible employ- . T - .
ees, would have received an allocation equal to on’fyected using the contribution correctiordecreased on a pro rata basis. (See Exam-

9% of compensation. method set forth in this paragraph. Thele 12.)
Example 9The facts are the same as in Example 8employer makes a corrective contribu- (2) Examples.

Correction Employer D uses the reallocationtion on behalf of the employee whosédexample 11Employer E maintains a profit-sharing
correction method to correct the failure to includeyeccount balance was improperly forPlan that provides for nonelective contributions.
the five eligible employees. Thus, the account balfeited in an amount edqual to the im_The plan provides for self-directed investments
ances are adjusted to reflect what would have re- . a . . among four investment funds and daily valuation of
sulted from the correct allocation of the employePTOPer forfeiture. The corrective contri-account balances. The plan provides that forfeitures
contribution for the 1997 plan year among all eligioution is adjusted for earnings. If, as af account balances are reallocated among the ac-
ble employees, including the five excluded employresult of the improper forfeiture, ancount balances of other eligible employees on the
ees. The inclusion of the excluded employees in themount was improperly allocated to thépasis of compensation. During the 1997 plan year,
allocation of that contribution would have resulted Employee R terminated employment with Employer
in each eligible employee, including each excludegccOunt k_)ala_nce of another employeeE and elected and received a single-sum distribution
employee, receiving an allocation equal to 9% oft0 reduction is made to the account baly the vested portion of his account balance. No
compensation. Accordingly, the account balance @nce of that employee. (See Exampl&her distributions have been made since 1997.
each excluded employee is increased by 9% of tife].) However, an incorrect determination of Employee
employee’s 1997 compensation, adjusted for earn- (b) Reallocation Correction Method. InR's vested percentage was made resulting in Em-
ings. The account balance of each of the e“giblgddition to the contribution Correctionployee R receiving a distribution of less than the
employees other than the excluded employees is re- . . . . amount to which he was entitled under the plan. The
duced by 1% of the employee’s 1997 compensatioﬁT,‘ethOda in a defined contribution planemaining portion of Employee R's account balance
adjusted for earnings. Employer D determines thender which forfeitures of account balancesas forfeited and reallocated (and these realloca-
adjustment for earnings using the eamings rate efre reallocated among the account balancéggs were not affected by the limitations of § 415).
each eligible employee’s excess allocation (usingf the other eligible employees in the plar‘MOSt of the employees who received allocations of
reasonable, consistent assumptions). Accordingl%{ failure to Iv th ti t_he improper forfeiture were nonhighly compen-
for an employee who shared in the original alloca- apply the proper vesting per,qq employees.
tion and directed the investment of the allocatiolf€Ntage to an employee’s account balancecorrection Employer E uses the contribution
into more than one investment fund or who subsa¥hich results in forfeiture of too large acorrection method to correct the improper forfeiture.
quently transferred a portion of a fund that had beeportion of the employee’s account balancé&hus, Employer E makes a contribution on behalf of
credited with a portion of the 1997 allocation to anTnay be corrected under the rea||Ocaﬁoﬁmployee R equal to the incorrectly forfeited
other fund, reasonable, consistent assumptions a| - . . amount (adjusted for earnings) and Employee R’s
followed to determine the adjustment for eparnings.é%rre(:tIon meth_Od set forth_ n _thls parf_i'account balance is increased accordingly. No reduc-
It is determined that the total of the initially deter-draPh. A corrective reallocation is made ifion is made from the account balances of the em-
mined reductions in account balances exceeds t@cordance with the reallocation correctioployees who received an allocation of the improper
total of the required increases in account balancemethod set forth in section 2.02(2)(a)(iii),forfeiture.

Accordingly, these initially determined reductionssubject to the limitations set forth in Sectioﬁxample 12The facts are the same as in Example
are decreased pro rata so that the total of the actL?IO2 2)(a)(iii)(F | Vi ti .
reductions in account balances equals the total of the (2)( )_(_I_”)( ). In applying section Correction Employer E uses the reallocation
increases in the account balances, and Employer $02(2)(a)(iii)(B), the account balance 0Oforrection method to correct the improper forfeiture.
does not make any corrective contribution. The rdhe employee who incurred the impropeThus, Employee R’s account balance is increased by
duction from the account balances are made on a pfgrfeiture is increased by an amount equgﬂ'e amount that was improperly forfeited (adjusted
rata basis among all of the funds in which each emgy the amount of the improper forfeiturefor earnings). The account of each employee who
ployee’s account balance is invested. nd the a tis adiusted f . hared in the allocation of the improper forfeiture is
Example 10The facts are the same as in Example é’i . mou_n IS adjuste Or earnings. il ced by the amount of the improper forfeiture

Correction The correction is the same as in Ex-aPPlying section 2.02(2)(a)(iii)(CY, the that was allocated to that employee’s account (ad-
ample 9, except that, because most of the employe@écount balance of each employee whosted for earnings). Because most of the employees
whose account balances are being reduced are n@hared in the allocation of the improper forwhose account balances are being reduced are non-
highly compensated employees, for administrativeaitre is reduced by the amount of the imhighly compensated employees, for administrative
convenience, Employer D uses the earnings rate . onvenience, Employer E uses the earnings rate of
the fund with the lowest earnings rate for tr?e periog’froper for,felture that was allocz_ited to t_hqcﬁe fund with the lowest earnings rate for the period
of the failure to adjust the reduction to each accou@iMployee’s account. The earnings adjusét the failure to adjust the reduction to each account
balance. It is determined that the aggregate amoufients for the account balances that aralance. It is determined that the amount (adjusted
(adjusted for earnings) by which the account babeing reduced are determined in accofor earnings) by which the account balance of Em-
ances of the excluded employees is increased eqance with sections 2.02(2)(a)(iii)((2)( ployee R is increased exceeds the aggregate amount
ceeds the aggregate amount (adjusted for earnin ')1d (3) and the reductions after adiustment adjusted for earnings) by which the other employ-
by which the other employees’ account balances are . . . | . €es’ account balances are reduced. Accordingly,
reduced. Accordingly, Employer D makes a (:ontri]cc'r earnings are limited in accordance W'”Employer E makes a contribution to the plan in an
bution to the plan in an amount equal to the excessection 2.02(2)(a)(iii))(C¥). In accordance amount equal to the excess. The reduction from the
The reduction from account balances is made onwith section 2.02(2)(a)(iii)(D), if the aggre-account balances is made on a pro rata basis among
pro rata basis among all of the funds in which eac@ate amount of the increases exceeds tﬁléof the funds in which each employee’s account

employee’s account balance is invested. . balance is invested.
) . aggregate amount of the reductions, the :
.03 Vesting Failures ggreg .04 § 415 Failures
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(1) Failures Relating to a § 415(b) Exthe employee and spouse, but any reduio-the form of a single-sum distribution in 1998,
cess. tion to recoup Overpayments made to th@hich exceeded the maximum § 415(b) limits by

(a) Correction Methods. (i) Return ofemployee does not reduce the amount g10.000.
Correction Employer F uses the return of over-

Overpayment Correction Method. Overthe spouse’s survivor benefit. Thus, thgayment correction method to correct the § 415 (b)
payments as a result of amounts being pagghouse’s benefit will be based on the praailure. Thus, Employer F notifies Employee S of
in excess of the limits of § 415(b) may bevious specified percentage (e.g., 75%) dfie $110,000 Overpayment and that the Overpay-
corrected using the return of overpaymerthe maximum permitted under § 415(b)ent was not eligible for favorable tax treatment ac-
correction method set forth in this parainstead of the reduced annual periodigrded © distributions from qualified plans (and,

. Specifically, was not eligible for tax-free rollover).
graph (1)(a)(i). The employer takes reaamount payable to the employee. The notice also informs Employee S that the Over-

sonable steps to have the Overpayment(C) Overpayment Not Treated as apayment (with interest at the rate used by the plan to
(with appropriate interest) returned by th&xcess Amount. An Overpayment corcalculate the single-sum payment) is owed to the
recipient to the plan and reduces futureected under this adjustment of futuré'an. Employer F takes reasonable steps to have the

benefit payments (if any) due to the empayment correction method, is not treateaverp"’lyment (with interest at the rate used by the
plan to calculate the single-sum payment) paid to the

ployee to reflect § 415(b). To_ the extenas an Excess Amount as defined in sectigfiin. Employee S pays the $110,000 (plus the re-
the amount returned by the recipient is le€s01(3). quested interest) to the plan. It is determined that
than the Overpayment, adjusted for earn- (b) Examples. the plan’s earnings rate for the relevant period was 2
ings at the plan’s earnings rate, then thiexample 13Employer F maintains a defined benefitpercentage points more than the rate used by the
employer or another person contributes tHgan funded solely through employer Com”bu“onsplar t(l’zcallcUIateFthe S”.]g'e'sumh pz?;fmem' Accor:d'
difference to the plan. In addition. in aC_The plan provides that the benefits of employees ategly, Employer F contributes the difference to the
. p o ! limited to the maximum amount permitted under lan.
cordance with section 6.02(4)(a), the emy15(h), disregarding cost-of-living adjustmentsExample 16 The facts are the same as in Example
ployer must notify the recipient that theunder § 415(d) after benefit payments have coml5.
Overpayment was not eligible for favor-menced. At the beginning of the 1998 plan year, Correction Employer F uses the return of over-
able tax treatment accorded to distributionfgMPloyee S retired and started receiving an a””“m’.?’memTcho”ngonl methlfd to.f.CO”ECt tTe 8 415(?)
from qualified plans (and, specifically, wa straight life annuity of $140,000 from the plan. Dugailure. Thus, Employer F notifies Employee S o
qu p » SP Y: WA, an administrative error, the annual amount rethe $110,000 Overpayment and that the Overpay-
not €|Iglb|e for tax-free I’0||0VGT). (See EX-ceived by Employee S for 1998 included an Overment was not eligible for favorable tax treatment ac-

amples 15 and 16.) payment of $10,000 (because the § 415(b)(1)(Agorded to distributions from qualified plans (and,
(i) Adjustment of Future Paymentslimit for 1998 was $130,000). This error was disSpecifically, was not eligible for tax-free rollover).
Correction Method (A) In General Incovered at the beginning of 1999. The notice also informs Employee S that the Over-

ddition to th t f t Correction Employer F uses the adjustment ofpayment (with interest at the rate used by the plan to
adartion fo the return of overpayment Cofg .., e nayments correction method to correct thealculate the single-sum payment) is owed to the

rection method, in the case of plan benggjiyre to satisfy the limit in § 415(b). Future annu-Plan. Employer F takes reasonable steps to have the
fits that are being distributed in the formity benefit payments to Employee S are reduced ggverpayment (with interest at the rate used by the
of periodic payments, Overpayments as that they do_not exceed the § 415(b) maximum limitplan to calculate the single-sum p?ayment) paid to the
result of amounts being paid in excess Gnd. in addition, Employee S's future benefit payplan. As a result of Employer F's recovery efforts,

S ments from the plan are actuarially reduced to regsome, but not all, of the Overpayment (with interest)
the_ limits in §_ 415(b) may be corrected b)éoup the Overpayment. Accordingly, Employee S'is recovered from Employee S. Itis determined that
using the adjustment of future paymentgyre benefit payments from the plan are reduced e amount returned by Employee S to the plan is
correction method set forth in this para$130,000 and further reduced by $1,000 annuall@ss than the Overpayment adjusted for earnings at
graph (1)(a)(ii). Future payments to théor life, beginning in 1999. The annual b_enefitthe plan’s earnings rate. Accordingly, Employer F
recipient are reduced so that they do n@f"ount is reduced by $1,000 annually for life becontributes the difference to the plan.

) 2 ause, for Employee S, the actuarial present value of (2) Failures Relating to a § 415(c)
exceed the § 415(b) maximum limit ancg benefit of $1,000 annually for life commencing inExcess.

an additional reduction is made to recoupggg is equal to the sum of $10,000 and interest at : :
the Overpayment (over a period nothe rate used by the plan to determine actuari () C_orrectlon Methods. .(') SVP
orrection Method. Appendix A, sec-

longer than the remaining payment peequivalence beginning with the date of the first- -
riod) so that the actuarial present value &fverPayment and ending with the date the reducddon .08 sets forth the SVP correction

o L it t begins. Thus, Empl S’ i [ -
the additional reduction is equal to th annuity payment begins us, Employee S's renethod for correcting the failure to sat

%aining benefit payments are reduced so that Enjg imi i
: : isfy the § 415(c) limits on annual addi-
Overpayment plus interest at the interegfoyee s receives $129,000 for 1999, and for e o y ©

a a
. ions.
rate used by the plan to determine actuayear thereafter. " . .
ial equivalence. (See Examples 13 anfgkample 14The facts are the same as in Example ("_)_ Forfeiture Correctlon Method. ‘In
14.) 13. addition to the SVP correction method, the
(B) Joint and Survivor Annuity Pay- fUtCorrectlon Employer F uses the adjustments ofailure to satisfy § 415(c) with respect to a

~ T ure payments correction method to correct the §onhighly compensated emplovee (A
ments. If the employee is receiving payais(p) failure, by recouping the entire excess PaYiho ingthglimitagon year of the?‘ailﬁre h(ad)

ments in the form of a joint and survivorment made in 1998 from Employee S'’s remainin%nnual additions consisting of both (I) ei

annuity, with the employee’s spouse to rekenefit payments for 1999. Thus, Employee S's a ;
ceive a life annuity upon the employee’€ual annuity benefi for 1099 is reduced to $119,40ther elective deferrals or employee after-

to reflect the excess benefit amounts (increased ligx contributions or both and (II) either
death equal to a percgntage (€.9., 75%) Bterest) that were paid from the plan to Employee %3natching or nonelective contributions or
the amount being paid to the employe&yyring the 1998 plan year. Beginning in 2000, EMpoth (B) for whom the matching and non-
the reduction of future annuity paymentloyee S begins to receive annual benefit paymenéslect’. e contributions equal or exceed the
to reflect § 415(b) reduces the amount cff $130,000. _ ort'(|)\|/1 of thel elinl o eg’: ann a)l( addition
benefits payable during the lives of botfFxample 15The facts are the same as in Exampl@Ort ploy u 1Y )
13, except that the benefit was paid to Employee that exceeds the limits under § 415(c) (“§
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415(c) excess”) for the limitation year, and (iii) Return of Overpayment Correc-dance with the plan’s allocation for-

(C) who has terminated with no vested intion Method. A failure to satisfy 8 mula). In addition, the employer must

terest in the matching and nonelective cor15(c) that includes a distribution of thenotify the employee that the Overpay-

tributions (and has not been reemployed 8t 415(c) excess attributable to noneleanent was not eligible for favorable tax

the time of the correction), may be cortive contributions and matching contri-treatment accorded to distributions from

rected by using the forfeiture correctiorbutions may be corrected using the requalified plans (and, specifically, was

method set forth in this paragraph. The &irn of overpayment correction methochot eligible for tax-free rollover).

415(c) excess is deemed to consist solefet forth in this paragraph. The em-

of the matching and nonelective contribuployer takes reasonable steps to have the(p) Examples.

tions. If the employee’s § 415(c) exces®verpayment (i.e., the distribution of

(adju_sted for earnings) h_as pr_ewously beahe § 415(c) excess_adj_ust_ed for €arnings . 1 oie 17 Employer G maintains a 401(k) plan.

forfeited, the § 415(c) failure is deemed tdo the_ datg of the distribution), plus aphe plan provides for nonelective employer contri-

be corrected. If the § 415(c) excess (aghropriate interest from the date of theutions, elective deferrals, and employee after-tax

justed for earnings) has not been forfeitedlistribution to the date of the repaymentgontributions.  The plan provides that the nonelec-

that amount is placed in an unallocated aceturned by the employee to the plarfive contributions vest under a 5-year cliff vesting
.. schedule. The plan provides that when an employee

count, similar to the suspense account d&e the extent the amount returned by thte . ,

A . . eérminates employment, the employee’s nonvested
scribed in § 1-415—6(b)(6)_(”|)’_t0 b_e Usedempk)yee IS |eSS_than the Overpaymentcount balance is forfeited five years after a distrib-
to reduce employer contributions in sucadjusted for earnings at the plan’s earnution of the employee’s vested account balance and
ceeding year(s) (or if the amount wouldngs rate, then the employer or anothehat forfeitures are used to reduce employer contri-
have been allocated to other employeg®erson contributes the difference to th8utions. For the 1998 limitation year, the annual ad-

who were in the plan for the year of thelan. The Overpayment, adjusted fof ions made on behalf of two nonhighly compen-

. . . . , . sated employees in the plan, Employees T and U,
failure if the f_allure had not occurred, therearnings at the plan’s earnings rate tgceeded the limitin § 415(c). For the 1998 limita-
that amount is reallocated to the other enthe date of the repayment, is to b@&on year, Employee T had § 415 compensation of
ployees in accordance with the plan’s alloplaced in an unallocated account, simi$60,000, and, accordingly, a § 415(c)(1)(B) limit of
cation formula). Note that while this cor-lar to the suspense account described %5'?00- Ef?‘p'toyee Tt'_‘;)a‘:,e elec;uveﬂ?efgge;sl_ and
rection method will permit more favorable§ 1.415-6(b)(6)(iii), to be used to reducgemp oyee anter-tax confributions. For the me
. ' . . _ ~Tation year, Employee U had § 415 compensation of
tax treatment of elective defer_rals for themployer C(_)ntrlbutlons in succeeding40,000, and, accordingly, a § 415(c)(1)(B) limit of
employee than the SVP correction method,ear(s) (or if the amount would have$10,000. Employee U made elective deferrals.
this correction method could be less favorseen allocated to other eligible employAlso, on January 1, 1999, Employee U, who had
able to the employee in certain cases, faes who were in the plan for the year dfi"ee years of service with Employer G, terminated
. . . . . his employment and received his entire vested ac-
example, if the employee is subsequentlshe failure if the failure had not oc-

. count balance (which consisted of his elective defer-
reemployed and becomes vested. (See Eourred, then that amount is reallocateghs). The annual additions for Employees T and U

amples 17 and 18.) to the other eligible employees in accoreonsisted of:
T u
Nonelective $7,500 $4,500

Contributions

Elective 10,000 5,800
Deferrals
After-tax 500 0

Contributions

Total Contributions $18,000 $10,300
§ 415(c) Limit $15,000 $10,000
§ 415(c) Excess $3,000 $300

Correction Employer G uses the SVP correctionsimilar to the suspense account described in $12,500. During that limitation year, the annual ad-
method to correct the § 415(c) excess with respect 10415-6(b)(6)(iii), to be used to reduce employeditions for Employee V totaled $15,000, consisting
Employee T (i.e., $3,000). Thus, a distribution oftontributions in succeeding year(s). After correcef $5,000 in elective deferrals, a $4,000 matching
plan assets (and corresponding reduction of the atien, it is determined that the ADP and ACP tests focontribution (8% of $50,000), and a $6,000 nonelec-
count balance) consisting of $500 (adjusted for earrd-998 were satisfied. tive employer contribution. Thus, the annual addi-
ings) of employee after-tax contributions and $2,50&xample 18 Employer H maintains a 401(k) plan. tions for Employee V exceeded the § 415(c) limit by
(adjusted for earnings) of elective deferrals is mad€he plan provides for nonelective employer contri$2,500.
to Employee T. Employer G uses the forfeiture corbutions, matching contributions and elective defer- Correction Employer H uses the SVP correction
rection method to correct the § 415(c) excess withals. The plan provides for matching contributionsnethod to correct the § 415(c) excess with respect to
respect to Employee U. Thus, the § 415(c) excesstisat are equal to 100% of an employee’s elective d&mployee V (i.e., $2,500). Accordingly, $1,000 of
deemed to consist solely of the nonelective contrferrals that do not exceed 8% of the employee’s plaihe unmatched elective deferrals (adjusted for earn-
butions. Accordingly, Employee U’s nonvested aceompensation for the plan year. For the 1998 limitangs) are distributed to Employee V. The remaining
count balance is reduced by $300 (adjusted for eartien year, Employee V had § 415 compensation d81,500 excess is apportioned equally between the
ings) which is placed in an unallocated account$50,000, and, accordingly, a § 415(c)(1)(B) limit ofelective deferrals and the associated matching em-
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ployer contributions, so Employee V's account baltions. (See Example 19.) If a paymenis adjusted for earnings. (See Example

ance is further reduced by distributing to Employe¢yas made to an employee and that pag0.)
V $750 (adjusted for earnings) of the elective defer: . . g
rals and forfeiting $750 (adjusted for earnings) oment was attributable to an improperly al- (b) Examples.

the associated employer matching contributiondo¢ated z_imou_nt, the_n it is an overpayE;(ampIe 20The facts are the same as in Example
The forfeited matching contributions are placed ifment defined in section 2.05(2) that must®:

an unallocated account, similar to the suspense dge corrected (see section 2,05(1))_ Correctiont Employer J corrects the failure

) . under Walk-in CAP using the contribution correc-
count described in § 1.415-6(b)(6)(ii), to be used to (2 Example. tion method by (1) amending the plan to increase

reduce employer contributions in succeeding,ample 19 Employer J maintains a money PUr-the contribution percentage for all eligible em-
year(s). After correction, it is determm_ed that thechase pension plan. Under the plan, an e“9ib|6|oyees (other than Employee W) for the 1998
ADP and ACP tests for 1998 were satisfied. employee is entitled to an employer contributiorplan year and (2) contributing an additional
.05 Correction of Other Overpaymentof 8 of the employee’s compensation up to the §mount (adjusted for earnings) for those employ-
Failures. 401(a)(17) limit ($160,000 for 1998). During theges for that plan year. To determine the increase in
An Overpayment, other than one 1998 plan year, an eligible employee, Employeghe plan's contribution percentage (and the addi-
described in section 2.04(1) (relating to %\gslggdt\)/relr::eonr:yg:\assat(i:;endgi%\\/,\gt?hi (;Ozg'lb(l:)'?lr‘%)onal amount contributed on behalf of each eligi-
§ 415(b) excess) or section 2.04(2) (rela;— p e employee), the improperly allocated amount

. imit. Employee W's compensation for 1998 was($4,800) is divided by the § 401(a)(17) limit for
ing to a § 415(c) excess), may be correc$220,000. Employee W received a contribution of ggg ($160,000). Accordingly, the plan is

ed in accordance with this section 2.05. $17,600 for 1998 (8% of $220,000), rather thammended to increase the contribution percentage
An Overpayment from a defined benefit the contribution of $12,800 (8% of $160,000) proy 3 percentage points ($4,800/$160,000) from
plan is corrected in accordance with the vided by the plan for that year, resulting in an imgo, to 11%. In addition, each eligible employee for
rules in section 2.04(1). An proper allocation of $4,800. the 1998 plan year (other than Employee W) re-

; . Correctiont The § 401(a)(17) failure is cor- cejves an additional contribution of 3% multiplied
Overpayment from a defined contribu- rected using the reduction of account balancgy that employee’s plan compensation for 1998.

tion plan is corrected in accordance withmethod by reducing Employee W's account balThjs additional contribution is adjusted for earn-

the rules in section 2.04(2)(a)(iii). ance by $4,800 (adjusted for earnings) and c‘re‘di;ngs_
06§ 401(a)(17) Failures. ing that amount to an unallocated accqunt, &_mllar (2) Hardship Distribution Failures.
ducti f Account Balance Cor-to the suspense account described in fa) Plan Amendment Correction
(1) Reduction o - - 1.415-6(b)(6)(iii), to be used to reduce employe . .
rection Method. The allocation of contri-contributions in succeeding year(s). Method. The Operational Failure of
butions or forfeitures under a defined con- .07 Correction by Amendment Undermaking hardship distributions to em-
tribution plan for a plan year on the basigvalk-in CAP. ployees under a plan that does not pro-

of compensation in excess of the limit (1) § 401(a)(17) Failures. (a) Contri-vide for hardship distributions may be

under § 401(a)(17) for the plan year mapution Correction Method. In additioncorrected under Walk-in CAP (in accor-

be corrected using the reduction of aco the reduction of account balance cordance with the requirements of section
count balance correction method set forthection method under section 2.06 ofll) using the plan amendment correc-
in this paragraph. The account balance @his Appendix B, an employer may cordion method set forth in this paragraph.

an employee who received an allocatiopect a § 401(a)(17) failure for a planThe plan is amended retroactively to

on the basis of compensation in excess gtar under a defined contribution plarProvide for the hardship distributions

the § 401(a)(17) limit is reduced by thisunder the Walk-in Closing Agreementthat were made available. This para-
improperly allocated amount (adjusted foProgram (“Walk-in CAP”) (in accor- graph does not apply unless (i) the
earnings). If the improperly allocateddance with the requirements of sectio@mendment satisfies § 401(a), and (ii)
amount would have been allocated ta1) by using the contribution correctionthe plan as amended would have satis-
other employees in the year of the failurgnethod set forth in this paragraph. Théed the qualification requirements of §

if the failure had not occurred, then thagmployer contributes an additiona¥#01(a)(including the requirements ap-

amount (adjusted for earnings) is realloamount on behalf of each of the otheplicable to hardship distributions under

cated to those employees in accordanegnployees (excluding each employe& 401(k), if applicable) had the amend-

with the plan’s allocation formula. If thefor whom there was a § 401(a)(17) failinent been adopted when hardship distri-
improperly allocated amount would noture) who received an allocation for thdoutions were first made available. (See
have been allocated to other employeggar of the failure, amending the plarfExample 21.)

absent the failure, that amount (adjusteghs necessary) to provide for the addi- (b) Example.

or eamings) is placed 1 2 unallocatedonal allocarion. The amount con L 2 L0r, X 4 e

account, similar to the suspense accoutiibuted for an employee is equal to the." 995 gig not proSide for hardihig distributions,

described in § 1.415-6(b)(6)(iii), to beemployee’s plan compensation for th@eginning in 1998 hardship distributions of amounts
used to reduce employer contributions igear of the failure multiplied by a frac-allowed to be distributed under § 401(k) were made
succeeding year(s). For example, if @on, the numerator of which is the im-currently and effectively available to all employees

plan provides for a fixed Jevel of em-properly allocated amount made on belPidn (8 Tetta B 1 AREERCE, (R SEE
poner contributions for ea.Ch el|g|ble em_-half of the employee with the Iargemdeemed hardship distribution sfandards in 8§
ployee, and the plan provides that forfeiimproperly allocated amount, and the 401 (k)-1(d)(2). Hardship distributions were made
tures are used to reduce future employ@enominator of which is the limit underto a number of employees during the 1998 and 1999
contributions, the improperly allocated§ 401(a)(17) applicable to the year oflan years, creating an Operational Failure. The
amount (adjusted for earnings) would behe failure. The resulting additionalf@iure was discovered in 2000.

: Correction Employer K corrects the failure
used to reduce future employer contribuamount for each of the other employees; ouqh walk.in Cf\Pyby adopting a plan amend-
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ment, effective January 1, 1998, to provide a hardearnings made in accordance with the rulggirposes of calculating the earnings rate
ship distribution option that satisfies the rules appf administrative convenience set forth irfor corrective contributions for a plan
Fl’_lll%izif_l(tc;(zy a;ﬂzzraen%';:x:trg? dses 'tﬂat thtehis_ section 3 is_ treated as a_precise deterryiear (o_r the portion of the plan year) dur-
hardship distribution option is available to all emNation of earnings. Thus, if the probabléng which an employee was improperly
ployees. Thus, the amendment satisfies § 401(dJifference between an approximate deteexcluded from making periodic elective
and the plan as amended in 2000 would have satimiination of earnings and a determination adeferrals or employee after-tax contribu-
fied § 401(a) (including § 1.401(a)(4)-4 and the reaarnings under this section 3 is insignificartions, or from receiving periodic match-

quirements applicable to hardship distributions

under § 401(K)) if the amendment had been adoptgdqd the administrative cost of a precise déag contributions, the employer may treat

in 1998. termination would significantly exceed thethe date on which the contributions would
probable difference, reasonable estimatémve been made as the midpoint of the
SECTION 3. EARNINGS may be used in calculating the appropriatelan year (or the midpoint of the portion
ADJUSTMENT METHODS AND earnings. of the plan year) for which the failure oc-
EXAMPLES (d) This section 3 does not apply to coreurred. Alternatively, in this case, the em-

. . rective distributions or corrective reducployer may treat the date on which the
-01Earings Adjustment .Methods(l) tions in account balances. Thus, for exantontributions would have been made as
In general. (a) Under sept|on 6'02(5).(a2$le, while this section 3 applies inthe first date of the plan year (or the por-
whenever the appr.opnate.corr_ectlo increasing the account balance of an intion of the plan year) during which an em-
method for.an Qpera‘uo_nal Failure in a deeroperIy excluded employee to correct thployee was excluded, provided that the
f!ned Comf'b“t."’” plan mcluc_ies a COMeCuyclusion of the employee under the realleearnings rate used is one half of the earn-
tive contribution or allocation tbat 'N" cation correction method described in seg@ngs rate applicable under section 3.01(3)
creases one or more employees accou_ﬁin 2.02(2)(a)(iii)(B), this section 3 doesfor the plan year (or the portion of the
balgnces (now orin t.he fu_ture), the Contrlﬁot apply in reducing the account balancgsan year) for which the failure occurred.
puuon or aIIocgtlon IS anUSted_ for €aMot other employees under the reallocation (3) Earnings Rate. (a) General Rule.
Ngs and fqrfenure.s. This section 3 P'O%orrection method. (See sectiorror purposes of this section 3, the earn-
vides earnings qdjustment methods (blﬁt.OZ(Z)(a)(iii)(C) for rules that apply to theings rate generally is based on the invest-
not forfeiture adjustment methOdS).thaEarnings adjustments for such reductionsment results that would have applied to
may be_ used by an employer to .adJUSt A addition, this section 3 does not apply itthe corrective contribution or allocation if
corre.ctlve. contrlb_utlon or aI_Ioca.1t|0n fordetermining earnings adjustments under tttee failure had not occurred.
earnings in a defined coqtrlbutlop plan'one-to-one correction method described in (b) Multiple Investment Funds. If a
Consequently, these earnings adWStmeEéction 2.01(1)(b)(iii). plan permits employees to direct the in-
methods may be used to determme the (2) Period of the Failure. (a) Generalestment of account balances into more
€arnings adjustmen_ts for corrective CO2ule. For purposes of this section 3, ththan one investment fund, the earnings
trlbutlo!’ns or aIIocat!ons made under the eriod of the failure” is the period from rate is based on the rate applicable to the
correction methc_)ds n sect|on.2 and und.‘?Ee date that the failure began through themployee’s investment choices for the pe-
the SvP correptlon mfathods n Append!)%Iate of correction. For example, in theiod of the failure. In accordance with
A'. I an earnings adjustment method Tase of an improper forfeiture of an emsection 6.02(5)(a), for administrative con-
this S.ECtI.OI’] 3 s used .to adjust ac_:orrectlvgloyee,s account balance, the beginningenience, if most of the employees for
contribution or allocation, that adjustmen f the period of the failure is the date as aithom the corrective contribution or allo-

'rigr?tai(;3?:22?}?'2}9Stzgfoar:ng.‘g;é?é;)%hich the account balance was impropeation is made are nonhighly compen-

. . .ferly reduced. sated employees, the rate of return of the

Other earnings afjjustment.met_hods, .d' " (b) Rules for Beginning Date for Exclu-fund with the highest earnings rate under
ferent from those |IIustrat.ed in this S.eCt'.o%ion of Eligible Employees from Plan. (i)the plan for the period of the failure may
3, may also be_appropnate for a<_jjust|n eneral Rule. In the case of an exclusidpe used to determine the earnings rate for
corrective (?ontrlbutlons or allocations tOof an eligible employee from a plan contri-all corrective contributions or allocations.
reflect earnings. . : bution, the beginning of the period of thdf the employee had not made any applic-

(b) Under t_he earnings adJUSthTnFailure is the date on which contributions ofible investment choices, the earnings rate
meth_ods. of this Sectlpn 3 a c_:orrect|v he same type (e.g., elective deferralsnay be based on the earnings rate under
contribution ,Or allocation that 'ncrease%a)atching contributions, or discretionarythe plan as a whole (i.e., the average of
an employee s acco_unt balance 'f adjus.t% nelective employer contributions) werdhe rates earned by all of the funds in the
to reflect an earnings amount that.|sm de for other employees for the year ofaluation periods during the period of the
based on the earnings rate(s) (detgrmmzﬁi: failure. In the case of an exclusion dfilure weighted by the portion of the plan
under _sectlon 3'01(?’)) for the perlod. %n eligible employee from an allocation ofissets invested in the various funds during
the failure (determ_med under S.eCtIOI)d forfeiture, the beginning of the period othe period of the failure).
3'01(2.))' The earnings amqunt IS a”the failure is the date on which forfeitures (c) Other Simplifying Assumptions. For
cated in accor_dance _W'th section 3'01(4.)Were allocated to other employees for thadministrative convenience, the earnings
. (c) The rule in sgctlon 6'.02(6)(‘3.) ppfrm':;}/ear of the failure. rate applicable to the corrective contribu-
ting reasonable estimates in certain circum- (ii) Exclusion from a 401(k) or (m) tion or allocation for a valuation period

stances applles for purposes of t.hls .Secn%]an. For administrative convenience, fowith respect to any investment fund may
3. For this purpose, a determination of
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be assumed to be the actual earnings rateethod does not allocate plan earnings fallocated solely to the employee for whom
for the plan’s investments in that fund dura valuation period to a contribution madehe required contribution should have been
ing that valuation period. For example, theluring that valuation period, plan earningsnade. The earnings amount for the valua-
earnings rate may be determined withodor the valuation period during which thetion period during which the corrective
regard to any special investment provieorrective contribution or allocation iscontribution or allocation is made (“second
sions that vary according to the size of thenade may be allocated as if that empartial valuation period”) is allocated in ac-
fund. Further, the earnings rate applicableloyee’s account balance had been ircordance with the plan’s method for allo-
to the corrective contribution or allocationcreased as of the last day of the prior valuaating other earnings for that valuation pe-
for a portion of a valuation period may be &ion period by the corrective contributionriod in accordance with section 3.01(4)(b).
pro rata portion of the earnings rate for ther allocation, including only that portion of (See Example 25.)
entire valuation period, unless the applicahe earnings amount attributable to earn- .02 Examples.
tion of this rule would result in either a sig-ings through the last day of the prior valuaExample 22Employer L maintains a profit-sharing
nificant understatement or overstatemertion period. The employee’s account balR!an that provides only for nonelective contribu-
f the actual earnings during that portion aénce is then further increased as of the las}. The plan has a single investment fund. Under
0 . . 9 g p ) A ; - aﬁ plan, assets are valued annually (the last day of
the valuatlon_ period. day of the _valuat|0r_1 pe_rlod during \/_vhlc_h[he plan year) and earnings for the year are allocated
(4) Allocation Methods. (a) In General.the corrective contribution or allocation isin proportion to account balances as of the last day
For purposes of this section 3, the earrmade by that portion of the earning®f the prior year, after reduction for distributions
ings amount generally may be allocated iamount attributable to earnings after thg/ing the current year but without regard to contri-
dance with any of the methods séast day of the prior valuation period (SebUtlonS received during the current year (the “prior
accor_ - y y p p : 9ear account balance”). Plan contributions for 1997
forth in this paragraph (4). The method&xample 23.) were made on March 31, 1998. On April 20, 2000
under paragraph (4)(c), (d), and (e) are in- (d) Bifurcated Allocation Method. Employer L determines that an operational failure
tended to be particularly helpful whereUnder the bifurcated allocation methodgccurred for 1997 because Employee X was improp-
corrective contributions are made at dateke entire earnings amount for the valugfy excluded from the plan. Employer L decides to
between the plan’s valuation dates tion periods ending before the date the <<, the failure by using the SVP correction
p : ’ p . . g_ - ; #\ethod for the exclusion of an eligible employee
(b) Plan AII_ocatlon Method. Under_thecorrec'gve contribution or allocation iStrom nonelective contributions in a profit-sharing
plan allocation method, the earningsnade is allocated solely to the accourflan. Under this method, Employer L determines
amount is allocated to account balancedsalance of the employee on whose behdlfat this failure is corrected by making a contribu-
under the plan in accordance with théhe corrective contribution or allocation isfon o1 behalf of Employee X of $5,000 (adjusted
lan’ thod f I fi . ifnade. Th . t for th | for earnings). The earnings rate under the plan for
plan’s method for allocating earnings as ifnade. The earnings amount for the valugggg \a6"+2006. The earnings rate under the plan
the failure had not occurred. (See Exantion period during which the correctivesor 1999 was +10%. On May 15, 2000, when Em-
ple 22.) contribution or allocation is made is allo-ployer L determines that a contribution to correct for
(c) Specific Employee Allocation cated in accordance with the plan’she failure will be made on June 1, 2000, a reason-
Method. Under the specific employee almethod for allocating other earnings fofP!e estimate of the earnings rate under the plan
| fi thod. th ti inashat luati iod i d it from January 1, 2000 to June 1, 2000 is +12%.
ocation method, the entire earningshat valuation period in accordance wi kkamings Adjustment on the Corrective Contribu-
amount is allocated solely to the accourgection 3.01(4)(b). (See Example 24.) on:
balance of the employee on whose behalf (e) Current Period Allocation Method.The $5,000 corrective contribution on behalf of Em-
the corrective contribution or allocation isUnder the current period allocationployee X is adjusted to reflect an earnings amount
made (regardless of whether the plan’s atrethod, the portion of the earnings amourif:sed on the earnings rates for the period of the fail-
location method would have allocated thattributable to the valuation period during.. (March 31, 1998 through June 1, 2000) and the
. . ’ p . gearnings amount is allocated using the plan alloca-
earnings solely to that employee). In dewhich the period of the failure beginsijon method. Employer L determines that a pro rata
termining the allocation of plan earningq“first partial valuation period”) is allo- simplifying assumption may be used to determine
for the valuation period during which thecated in the same manner as earnings fioe earnings rate for the period from March 31, 1998
corrective contribution or allocation isthe valuation period during which the cori® Pecember 31, 1998, because that rate does not
de, the corrective contribution or allocarective contribution or allocation is mad significantly understate or overstate the actual ear-
ma K ; . e . ngs for that period. Accordingly, Employer L deter-
tion (mc_ludmg the earnings amount) isn at_:cordance section 3.01(4)(b). 'I'_haqines that the earnings rate for that period is 15%
treated in the same manner as any othearnings for the subsequent full valuatioe/12 of the plan's 20% earnings rate for the year).

contribution under the plan on behalf operiods ending before the beginning of théhus, applicable earnings rates under the plan dur-

the employee during that valuation periodvaluation period during which the correcid the period of the failure are:

Alternatively, where the plan’s allocationtive contribution or allocation is made are

Time Periods Earnings Rate
3/31/98 - 12/31/98 (First Partial Valuation Period) +15%
1/1/99 - 12/31/99 +10%
1/1/00 - 6/1/00 (Second Partial Valuation Period) +12%
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If the $5,000 corrective contribution had beenwould be allocated in proportion to the prior yeaiother than Employee X's account balance has already
contributed for Employee X on March 31, 1998, (1YDecember 31, 1999) account balances along withared in the 1999 earnings, excluding the $575. Ac-
earnings for 1998 would have been increased by tlther 2000 earnings. Accordingly, the $5,000 coreordingly, Employee X’s account balance as of De-
amount of the earnings on the additional $5,000 comective contribution is adjusted to reflect an earningsember 31, 1999 will include $500 of the 1999 por-
tribution from March 31, 1998 through Decembermmount of $2,084 ($5,000[(1.15)(1.10)(1.12)-1]}tion of the earnings amount based on the $5,000
31, 1998 and would have been allocated as 19%d the earnings amount is allocated to the accouctrrective contribution allocated to Employee X's ac-
earnings in proportion to the prior year (Decembebalances under the plan allocation method as fotount balance as of December 31, 1998 ($5,000(.10)).
31, 1997) account balances, (2) Employee X's adews: Then each account balance that originally shared in
count balance as of December 31, 1998 would haga) Each account balance that shared in the allocte allocation of earnings for 1999 (i.e., excluding the
been increased by the additional $5,000 contribuion of earnings for 1998 is increased, as of Decen$5,500 additions to Employee X's account balance) is
tion, (3) earnings for 1999 would have been inber 31, 1998, by its appropriate share of the earningscreased by its appropriate share of the remaining

creased by the 1999 earnings on the additionamount for 1998, $750 ($5,000(.15)). 1999 portion of the earnings amount, $75.
$5,000 contribution (including 1998 earnings(b) Employee X's account balance is increased, as fd) The resulting December 31, 1999 account bal-
thereon) allocated in proportion to the prior yeaDecember 31, 1998, by $5,000. ances (including the $5,500 additions to Employee

(December 31, 1998) account balances along wifle) The resulting December 31, 1998 account balanc¥ss account balance) will share in the 2000 portion
other 1999 earnings, and (4) earnings for 200@ill share in the 1999 earnings, including the $575 foof the earnings amount based on the estimated Janu-
would have been increased by the earnings on tl®99 earnings included in the corrective contributiomry 1, 2000 to June 1, 2000 earnings included in the
additional $5,000 (including 1998 and 1999 earn($5,750(.10)), to determine the account balances asadrrective contribution equal to $759 ($6,325(.12)).
ings thereon) from January 1 to June 1, 2000 arfidecember 31, 1999. However, each account balan(®ee Table 1.)

TABLE 1
CALCULATION AND ALLOCATION OF THE
CORRECTIVE AMOUNT ADJUSTED FOR EARNINGS

Earnings Rate Amount Allocated to:
Corrective Contribution $5,000 Employee X
First Partial Valuation 15% 750 All 12/31/1997
Period Earnings Account Balancés
1999 Earnings 10% 575 Employee X ($500)/ All
12/31/1998 Account

Balances ($7%)

Second Partial 12% 789 All 12/31/1999 Account Valuation
Period Earnings Balances(including Employee

X’s $5,500%
Total Amount Contributed $7,084

1$5,000 x 15%

2$5,750($5,000 +750) x 10%

3$6,325($5,000 +750 +575) x 12%

4 After reduction for distributions during the year for which earning are being determined but without regard to contrilmeiiced dering the year for which
earnings are being determined.

Example 23 The facts are the same as in Exampleds through June 1, 2000 (i.e., $750 for March 3%7,084. Alternatively, Employee X’s account balance
22. 1998 to December 31, 1998, $575 for 1999, and $7%% of December 31, 1999 is increased by $6,325
Earnings Adjustment on the Corrective Contribution for January 1, 2000 to June 1, 2000) is allocated {$5,000(1.15)(1.10)), which shares in the allocation of
The earnings amount on the corrective contribution iEmployee X. Accordingly, Employer L makes a con-earnings for 2000, and Employee X’s account balance
the same as in Example 22, but the earnings amountigution on June 1, 2000 to the plan of $7,084s of December 31, 2000 is increased by the remaining
allocated using the specific employee allocatiorf$5,000(1.15)(1.10)(1.12)). Employee X’s accoun$759. (See Table 2.)

method. Thus, the entire earnings amount for all pefdalance as of December 31, 2000 is increased by
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TABLE 2
CALCULATION AND ALLOCATION OF THE
ADJUSTED CORRECTIVE AMOUNT FOR EARNINGS

Earnings Rate Amount Allocated to:
Corrective Contribution $5,000 Employee X
First Partial Valuation 15% 750 Employee X
Period Earnings
1999 Earnings 10% 575 Employee X
Second Partial Valuation 12% 79 Employee X
Period Earnings
Total Amount Contributed $7,084

1$5,000 x 15%
2$5,750($5,000 +750) x 10%
3$6,325($5,000 +750 +575) x 12%

Example 24 The facts are the same as in Examplenethod. Thus, the earnings for the first partial valu$6,325 ($5,000(1.15)(1.10)); and the December 31,

22. ation period (March 31, 1998 to December 311999 account balances of employees (including Em-
Earnings Adjustment on the Corrective Contribu-1998) and the earnings for 1999 are allocated to Emloyee X's increased account balance) will share in
tion: ployee X. Accordingly, Employer L makes a contri-estimated January 1, 2000 to June 1, 2000 earnings

The earnings amount on the corrective contributiobution on June 1, 2000 to the plan of $7,084n the corrective contribution equal to $759
is the same as in Example 22, but the earnind$5,000(1.15)(1.10)(1.12)). Employee X’'s accoun{$6,325(.12)). (See Table 3.)
amount is allocated using the bifurcated allocatiobalance as of December 31, 1999 is increased by

TABLE 3
CALCULATION AND ALLOCATION OF THE
CORRECTIVE AMOUNT ADJUSTED FOR EARNINGS

Earnings Rate Amount Allocated to:
Corrective Contribution $5,000 Employee X
First Partial Valuation 15% 7%0 Employee X
Period Earnings
1999 Earnings 10% 575 Employee X
Second Partial Valuation 12% 9 12/31/99 Account Balances
Period Earnings (including Employee X’s
$6,325f
Total Amount Contributed $7,084

1$5,000 x 15%

2$5,750($5,000 +750) x 10%

3$6,325($5,000 +750 +575) X 12%

4 After reduction for distributions during the 2000 year but without regard to contributions received during the 2000 year

Example 25The facts are the same as in Exampl&mployer L makes a contribution on June 1, 2000 to June 1, 2000 earnings on the corrective contribu-
22. the plan of $7,084 ($5,000 (1.15)(1.10)(1.12)). Emtion equal to $759 ($6,325(.12)) are treated in the
Earnings Adjustment on the Corrective Contribuployee X's account balance as of December 3kame manner as 2000 earnings by allocating these
tion: 1999 is increased by the sum of $5,50@mounts to the December 31, 2000 account balances
The earnings amount on the corrective contributiof5,000(1.10)) and the remaining 1999 earnings oof employees in proportion to account balances as of
is the same as in Example 22, but the earninghe corrective contribution equal to $75December 31, 1999 (including Employee X’s in-
amount is allocated using the current period allocg$5,000(.15)(.10)). Further, both (1) the estimatedreased account balance). (See Table 4.) Thus, Em-
tion method. Thus, the earnings for the first partiaMarch 31, 1998 to December 31, 1998 earnings quioyee X is allocated the earnings for the full valua-
valuation period (March 31, 1998 to December 3lthe corrective contribution equal to $750tion period during the period of the failure.

1998) are allocated as 2000 earnings. Accordingl{$5,000(.15)) and (2) the estimated January 1, 2000
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TABLE 4
CALCULATION AND ALLOCATION OF THE
CORRECTIVE AMOUNT ADJUSTED FOR EARNINGS

Earnings Rate Amount Allocated to:

Corrective Contribution $5,000 Employee X

First Partial Valuation 15% 750 12/31/99 Account Balances

Period Earnings (including Employee X’s
$5,575%

1999 Earnings 10% 575 Employee X

Second Partial Valuation 12% B9 12/31/99 Account Balances

Period Earnings (including Employee X’s
$5,575%

Total Amount Contributed $7,084

1$5,000 x 15%
2$5,750($5,000 +750) x 10%
3$6,325($5,000 +750 +575) x 12%

4 After reduction for distributions during the year for which earnings are being determined but without regard to contélseficets during the year for

which earnings are being determined.
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APPENDIX C

VCR/SVP/WALK-IN CAP/TVC CHECKLIST
IS YOUR SUBMISSION COMPLEE?

INSTRUCTIONS

The Service will be able to respond more quickly to your VCR, SVP, Walk-in CAP or TVC request if it is carefully prepared a
complete. To ensure that your request is in order, use this checklist. Answer each question in the checklist by insesting yes

N/A, as appropriate, in the blank next to the it&iun and date the checklist (as taxpayesr authorized representative) and
place it on top of yourrequest.

You must submit a completed copy of this checklist with your request. If a completed checklist is not submitted withgstur requ
substantive consideration of your submission will be deferred until a completed checklist is received.

TAXPAYER'S NAME

TAXPAYER'S I.D. NO.

PLAN NAME & NO.

ATTORNEY/P.O.A.

The following items relate to all submissions:

1. Have you included a complete description of the failure(s) and the years in which the failure(s) occurred
(including the years for which the statutory period has expiré8§e section 12.03(1) of Rev. Proc. 2000-16.)
(Hereafter, all section references are to Rev. Proc. 2000-16.)

2. Have you included an explanation of how and why the failure(s) arose, including a description of the adm
istrative procedures for the plan in effect at the time the failure(s) occufg=i?section 12.03(2) and (3).)

3. Have you included a detailed description of the method for correcting the failure(s) identified in your subn
sion? This description must include, for example, the number of employees affected and the expected cost o
correction (both of which may be approximated if the exact number cannot be determined at the time of the
request), the years involved, and calculations or assumptions the Plan Sponsor used to determine the amoun
needed for correction. In lieu of providing correction calculations with respect to each employee affected by &
failure, you may submit calculations with respect to a representative sample of affected employees. However
the representative sample calculations must be sufficient to demonstrate each aspect of the correction metho
proposed. Note that each step of the correction method must be described in narratii&efosaction
12.03(4).)

4. Have you described the earnings or interest methodology (indicating computation period and basis for de
mining earnings or interest rates) that will be used to calculate earnings or interest on any corrective contribu-
tions or distributions? (As a general rule, the interest rate (or rates) earned by the plan during the applicable
period(s) should be used in determining the earnings for corrective contributions or distrib{eessection
12.03(5).)

If you inserted “N/A” for item 4, enter explanation:

5. Have you submitted specific calculations for each affected employee or a representative sample of affecte
employees?(See section 12.03(6).)

6. Have you described the method that will be used to locate and notify former employees or, if there are no
former employees affected by the failure(s), provided an affirmative statement to that ¢feet8ection
12.03(7).)

7. Have you provided a description of the administrative measures that have been or will be implemented to
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ensure that the same failure(s) do not req8@e section 12.03(8).)

8. Have you included a statement that, to the best of the Plan Sponsor’s knowledge, the plan is not currently
under an Employee Plans examinatidaiB&e section 12.03(9).)

9. Have you included a statement that, to the best of the Plan Sponsor’s knowledge, the Plan Sponsor is not
under an Exempt Organizations examinati®@e section 12.03(9).)

10. If the plan is currently being considered in a determination letter application on a Form 5310, have you
included a statement to that effeqiSee section 12.03(10).)

11. Have you included a copy of the portions of the plan document (and adoption agreement, if applicable) rele-
vant to the failure(s) and method(s) of correctidSee section 12.04(3).)

12. Have you included a copy of the plan’s most recent Favorable Letter and/or the required applicable docu-
ment(s)? (See section 12.04(4).)

13. Have you included the appropriate voluntary compliance or correctio(SEe8ection 12.05.)

14. Have you included the original signature of the sponsor or the sponsor’s represd@as\sEztion
12.06.)

15. Have you included a Power of Attorney (Form 2848)? Note: (representation under the VCR/SVP, Walk-in
CAP and TVC is limited to attorneys, certified public accountants, enrolled agents, and enrolled actuaries; unen-
rolled return preparers are not eligible to act as representatives under the VCR or TVC pr{geansection
12.07.)

16. Have you included a Penalty of Perjury Statement signed (original signature only) and dated by the Plan
Sponsor?(See section 12.08.)

17. Have you designated your submission as a VCR, SVP, Walk-in CAP, or TVC submission, as appropriate?
(See section 12.10.)

The following items relate only to submissions under VCR (including SVP).

18. Have you included a copy of the first page, the page containing employee census information (currently line
7f of the 1998 Form 5500), and the information relating to plan assets (currently line 31f of the 1998 Form

5500) of the most recently filed Form 5500 series return? Note: If a Form 5500 is not applicable, insert N/A

and furnish the name of the plan, and the census information required of Form 5500 seriSé&&esection

12.04(2).)

19. Have you proposed a time period of correction that is limited to 150 days from the date the compliance
statement is issued(@ee section 10.13.)

The following items relate only to submissions under SVP:

20. Have you included a statement identifying your request as an SVP ré§eessection 12.03(11).)

21. Are each of the failures you have identified eligible for correction under (®ée?Appendix A and

Appendix B.)

22. Have you identified no more than two SVP failures? (If more than two failures were identified, SVP is not
available, but you may make a submission under V($¢ section 10.11(3).)

23. Have you proposed to correct the failure(s) identified in your request using the permitted correction
method(s) set forth in Appendix A or Appendix §3ee Appendix A and Appendix B.)

The following item relates only to submissions under Walk-in CAP:

24. Have you included a copy of the most recently filed Form 5382 section 12.04(1).)
25. Have you submitted an application for a determination |Eee?ection 11.01(4).)

Signature

Date

Title or Authority

Typed or printed name of person signing checklist
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26 CFR 601.201: Rulings and determination lettersAMENDMENT PERIOD
(Also Part |, Sections 401, 403 and 501; 1.401-1,

1.403(a)-1, 1.501(a)-1.)

Rev. Proc. 2000-20

Table of Contents

SECTION 1. PURPOSE

SECTION 2. BACKGROUND AND
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M&P PLANS AND VOLUME
SUBMITTER SPECIMEN PLANS;
OTHER PROCEDURES RELATED TO
GUST

SECTION 19. REMEDIAL
2000-6 I.R.B.

23, Rev. Proc. 93-9, 1993-1 C.B. 474,
Rev. Proc. 93-10, 1993-1 C.B. 476, Rev.
Proc. 93-12, 1993-1 C.B. 479, Rev. Proc.
94-13, 1994-1 C.B. 566, and Rev. Proc.
95-12, 1995-1 C.B. 508, sets forth the
procedures of the Service on the issuance
of opinion letters regarding the accept-
ability of the form of M&P plans.

.02 Rev. Proc. 89-13, 1989-1 C.B.
SECTION 1. PURPOSE 801, as modified by Rev. Proc. 90-21,

.01 This revenue procedure revises arfd€V- Proc. 91-66, Rev. Proc. 92-41, Rev.
combines the Service’s master and proté/0¢- 93-9, Rev. Proc. 93-10, Rev. Proc.
type (M&P) and regional prototype pIan93_12' Rev. Proc. 94-13, Rev. Proc.
programs into a unified program for the?°—12, and Rev. Proc. 95-42, 1995-2

pre-approval of pension, profit-sharing,C'B' 411, sets forth the procedures of the

and annuity plans. This revenue proceService on the issuance of noti_fi_cation let-
dure opens this unified program, on Aprif€rs regarding the acceptability of the

7, 2000, for mass submitter plans anéP'M of regional prototype plans.

May 8, 2000 for non-mass submitter .03 Rev. Proc. 93-10 modified both

plans, to allow sponsors to obtain opiniof€V- Proc. 89-9 and Rev. Proc. 89-13 to
letters relating to the qualification of thejrProvide for nonstandardized safe harbor
plans which take into account all of thé®lans:

changes in the qualification requirements -94 Rev. Proc. 97-41, 1997-2 C.B.

made by the following: 489, as modified by Rev. Proc. 98-14,

1 The Uruguay Round Agreements Act1998—4 I.R.B. 22, and Rev. Proc. 99-23,
Pub. L. 103-465 (GATT): 1999-16 I.R.B. 5, provided a remedial

2 The Small Business Job ProtectiogMendment period under § 401(b) for
Act of 1996, Pub. L. 104-188 (SBJPA)amendmg plans for certain changes in the
(including § 414(u) of the Internal Rey-Plan gualification requwem_ents made by
enue Code (Code) and the Uniforme§YST. The GUST remedial amendment
Services Employment and Reemploymer€riod ends on the last day of the first
Rights Act of 1994, Pub. L. 103—353Plan year beginning on or after January 1,
(USERRA)); 2000.

3 The Taxpayer Relief Act of 1997, .05 Rev. Proc. 98-14, as modified by
Pub. L. 105-34 (TRA ‘97); and Rev. Proc. 98-53, 1998-53 I.R.B. 9, al-

4 The Internal Revenue Service Relowed employers, sponsors of M&P and

structuring and Reform Act of 1998, Pubr€gional prototype plans, and volume sub-
L. 105-206 (RRA). mitter practitioners to apply for determi-

These acts are hereinafter referred to cdi2tion. opinion, notification, and advisory
lectively as GUST. letters that take into account most of the
.02 This revenue procedure also opef§Cent changes in law affecting plan qual-
the Service’s volume submitter prograniication, but excluding changes under
on March 8, 2000, to allow practitioners_SB‘]PA that are effe<_:t|ve after 1998 (that
to obtain GUST advisory letters for their'S: the safé harbors in § 401(k)(12) and §
volume submitter specimen plans. 401(m)(11) for satisfying the nondiscrim-
.03 At the present time, employers maj/'ation requirements of 8§ 401(k) and
not obtain determination letters that con01(M), and the repeal of the combined
sider all of the requirements of GUSTPIan limitations under § 415(e)).
However, the Service expects to allow -06 Announcement 99-50, 1999-19

employers to obtain complete GUST let!-R-B- 1, announced that the Service was
ters in the near future. temporarily discontinuing acceptance of

applications for opinion and notification
letters for M&P and regional prototype
plans until further notice.

.07 Rev. Proc. 2000-6, 2000-1 I.R.B.
:01 Rev. Proc. 89-9, 1989-1 C.B. 780187 conains the Service's general proce-

as modified by Rev. Proc. 90-21, 1990—4,re5 for employee plan determination let-

C.B. 499, Rev. Proc. 91-66, 1991-2 C.Bg, requests and requests for advisory letters
870, Rev. Proc. 92-41, 1992-21 |.R.B.

553

SECTION 20. EFFECT ON OTHER
DOCUMENTS

SECTION 21. EFFECTIVE DATE

SECTION 22. PAPERWORK
REDUCTION ACT

SECTION 2. BACKGROUND AND
GENERAL INFORMATION

February 7, 2000



for volume submitter specimen plans. under Rev. Proc. 89-9, M&P plan sponguirements that formerly applied to M&P
.08 Rev. Proc. 2000-8, 2000-1 I.R.Bsors were allowed to sponsor paired dglans sponsored by trade or professional
230, contains the Service’s procedures réined benefit and defined contributionassociations have been eliminated.
garding the payment of user fees for deslans, while under Rev. Proc. 89-13, re- .07 Sponsor Responsibilities - This
termination letter and similar requests. gional prototype plan sponsors couldevenue procedure provides that by filing
sponsor paired defined contribution planan application for an opinion letter, or by
SECTION 3. OVERVIEW OF THE but not defined benefit plans that werdaving an application filed on its behalf
REVENUE PROCEDURE paired with a defined contribution plan.by a mass submitter, a sponsor agrees to
01 In General - The Service believednder this revenue procedure, all sporeomply with the requirements that apply
that it is no longer necessary or practicai®’S may sponsor pz_iired defined benefib sponsors unde_r the procedure. For ex-
for it to maintain separate prototype plar‘?nd defined cqntr|but|on plans._ ample, under this procedur_g, sponsors
approval programs for the institutional .05 Retention of M&P Tgrmlnology - _must make reasonaple and diligent efforts
sponsoring organizations, such as bamg_ecause sponsors will continue to be elto ensure that adopting employers_ amend
and insurance companies, that were e"gglble to sponsor both master plans antheir plans when necessary. Failure to
ble to sponsor M&P plans under ReyPrototype plans, plans that may be sporwomply with these requirements may re-
Proc. 89-9, and the practitioner sponsor%ored under this revenue procedure are _rxault in the loss of eligibility to sponsor
that were eligible to sponsor regional proferred to as M&I? plans. Where appropriM&P plans and the revpcatmn of opinion
totype plans under Rev. Proc. gg_13te, reference_s in this revenue procedutetters that have been issued to _the spon-
Therefore, this revenue procedure revisd@ M&P plans include plans that were resor. This revenue procedure simplifies
and combines Rev. Proc. 89-9, Rev. progional prototype plans under Rev. Proahe record keeping requirements that ap-
89-13. and Rev. Proc. 93-10 to establidP—13. Likewise, where appropriate, refplied to regional prototype plan sponsors
erences in this revenue procedure to opinnder Rev. Proc. 89—13 and applies these

a unified program that will be available to ) DL ! o )
ion letters include notification letters thatsimplified requirements to all sponsors.

both institutional and practitioner spon- ) _
sors that seek approval of master or prot§/€T® issued under Rev. P_ro_c_. 89-13. Under th|§ revenue procedur_e, every
type plans. Under this unified procedure .06 New Sponsor Defl_nltlon - U_nde_zrsponsor_wnl_ be reql_ured to maintain or
Sponsors may request opinion letters thgiev. Prqc. 89—9_, sponsoring organlzanoh_ave mamtamed_ on its behalf, and to pro-
take into account all the requirements of/aS defined to include banks, insuranceide to the Service when requested, a list
GUST, including the requirements ofcompanies, and certain other institutionsf the employers that have adopted its
SBJPA that are effective in plan years be?" associations. Rev. Proc. 89-9, as mogtan, but sponsors will not have to pro-
ginning on or after January 1, 1999. ified by Rev. Proc. 90-21, also includediide the annual notices that were required
.02 Organization of Revenue Procefestrictions and additional requirement®y Rev. Proc. 89-13. Finally, this rev-
dure - This revenue procedure generally jegarding the types of M&P plans thaknue procedure provides that in cases
patterned after and follows the organiza‘-mu'd be sponsored by trade or profeswhere a sponsor reasonably concludes
tion of Rev. Proc. 89-9. sional associations. Under Rev. Progdhat an employer’'s M&P plan may no
03 Modifications to Rev. Proc. 89-989-13, sponsor was defined as any perstonger be a qualified plan and the sponsor
and Rev. Proc. 89-13 Incorporated with an established place of business idoes not or cannot submit a request to
Since Rev. Proc. 89-9 and Rev. Prodhe United States which could establiskorrect the qualification failure under the
89-13 were published, they have beelhat at least 30 employers would adopt itService’s Employee Plans Compliance
modified several times. Among the Sig_approved regional prototype plan. In genResolution System (EPCRS), it is incum-
nificant modifications were changes t£ral, this revenue procedure defines spobent on the sponsor to notify the employer
the requirements for standardized plarsC’ using the definition in Rev. Procthat the plan may no longer be qualified,
that were needed to reflect the regulatior%g_lg' Any person that would be eligibleadvise the employer that adverse tax con-
under §§ 401(a)(4) and 410(b). In gent-o sponsor a plan unde_r Rev. P_rqc. 89—&quence§_may result frqm loss of the
eral, this revenue procedure incorporaté’ Rev. Proc. 89-13 will be eligible toplan’s qualified status, and inform the em-
these modifications. sponsor plans under this revenue proc@loyer about the availability of EPCRS.
.04 Unified Program - Under Rey dure, provided at least 30 employers are .08 New Mass Submitter Definition -
Proc. 89-9 and Rev. Proc. 89-13, differf'€asonably expected to adopt a basic pl&@oth Rev. Proc. 89-9 and Rev. Proc.
ent requirements applied to M&P p|émézlocument_of the sponsor within the 1289-13 pr_ovided procedu_res for simplified
and regional prototype plans. Under th@ont_h period foIIOW|ng_|ts approval._ In processmg_and expedited approval of
unified program in this revenue proce_add|t|on, any person with an establishethass submitter plans_. Under Rey. Proc.
dure, one set of requirements and proc@-lace of business in the United States m&80-9, a mass subml'Fter was _defl_ned as
dures will apply to all sponsors. In genSPONSOr an M&P plan as a Word-for-_vx{orchny person that submitted ap_pllcanons_ on
eral, this revenue procedure provides thigentical adopter or minor modifier b_ehalf of at least 10 sponsoring organiza-
any options that were available to sponz_id_opter of an M&P plan of a mass subtions that were adopting the identical
sors or employers under either Rev. profnitter, regardless of the number of emplan. Under Rev. Proc. 89-13, a mass
89-9 or Rev. Proc. 89-13 will now bdPloyers that are expected to adopt theubmitter was defined as any person that
available to all sponsors or employerglan' As a result of this new sponsor defieould establish that at least 50 unaffiliated

under the new program. For examplenition’ the restrictions and additional responsors would adopt the identical plan.
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In general, this revenue procedure replans, plans that would fail to satisfy the .11 Provisions Related to GUST - Sev-
quires that at least 30 unaffiliated adoptrequirement only because of the plangral provisions in this revenue procedure
ing sponsors adopt a basic plan documetdp-heavy provisions, and plans that haveelate specifically to the restatement of
of the mass submitter, but it also providesontinued to apply certain limitationsplans for GUST. They provide that:
a grandfather rule so that any person thander the Code that were repealed by 1 Sponsors may submit requests for
received an opinion letter as a mass sulGUST. opinion letters that take into account all of
mitter under Rev. Proc. 89-9 will gener- 2 The procedure allows plans that inthe requirements of GUST beginning
ally qualify as a mass submitter under thislude provisions designed to satisfy thélay 8, 2000. Prior to that time, the Ser-
revenue procedure. safe harbor requirements of § 401(k)(12yice will not accept requests for opinion
.09 Changes to General M&P Plan Reto provide that the safe harbor matchintgtters. However, mass submitters and
qguirements - This revenue procedurer nonelective contribution requiremennational sponsors may request opinion
makes several changes and clarificationsill be satisfied in another plan. How-letters that take into account all of the re-
to the requirements that apply to all M&Pever, this option is not available in stangquirements of GUST beginning April 7,
plans. Significant among these are thdardized plans, other than paired defined000. The Service will begin issuing ad-
following: contribution plans whose terms satisfy theisory letters for volume submitter speci-
1 Rev. Proc. 89-9 and Rev. Proc. 89-1&quirements of Notice 98-52, 1998—4énen plans which take into account all of
prohibited the issuance of opinion and nokR.B. 16, as modified by Notice 2000-3the requirements of GUST beginning
tification letters for plans that contain or2000-4 |.R.B. 413. March 8, 2000;
may contain multi-tiered benefit struc- 3 The procedure clarifies the circum- 2 In general, all M&P adoption agree-
tures. This prohibition has been reformustances under which an adopting enments must contain elective provisions
lated as a general requirement that the gloyer of an M&P plan must sign a new(with or without default provisions) that
location or benefit formula in a adoption agreement and provides that thisill allow adopting employers to conform
nonstandardized M&P plan must satisfyequirement may be satisfied by an eledhe terms of their M&P plans to the man-
the following uniformity requirements of tronic signature. ner in which the employers’ plans were
the regulations under § 401(a)(4) pertain- .10 Changes to Standardized Plan Reperated during the transition period be-
ing to safe harbor plans. In the case of guirements and Employer Reliance - Thisween the earliest effective date under
nonstandardized defined contributiorrevenue procedure makes several changé$8JST and when the employers adopt
plan, the allocation formula must be and clarifications with respect to em-their GUST-restated plans. These elective
uniform allocation formula, within the ployer reliance and to the requirementprovisions may be contained in a separate
meaning of § 1.401(a)(4)-2(b)(2) of thehat apply to standardized plans. Signifi“snap-off’ section of the adoption agree-
regulations, or a uniform points allocatiorcant among these are the following: ment. The M&P plan sponsor may re-
formula, within the meaning of § 1 The procedure provides an exceptiomove this snap-off section from the adop-
1.401(a)(4)-2(b)(3)(i)(A). In the case offrom the requirement that a standardizetdon agreements it provides to adopting
a nonstandardized defined benefit plarplan benefit all nonexcludable employeesmployers that are not using the M&P
the benefit formula must satisfy each obf the employer. This exception willplan to retroactively restate a plan for
the uniformity requirements of §allow the employer to avail itself of the GUST;
1.401(a)(4)-3(b)(2). In addition, eachrule in § 410(b)(6)(C), relating to the min- 3 In general, M&P plans must be re-
nonstandardized plan must give the emmum coverage requirements for a plan istated for GUST and employers must sign
ployer the option to select total compenthe transition period following a mergernew adoption agreements, in part so that
sation as the compensation to be used &tquisition, or similar transaction; they may conform their adoption agree-
determining allocations or benefits and 2 The procedure provides that an emment choices to the operation of their
each nonstandardized defined benefit plgsloyer may rely on an opinion letter for aplans during the GUST transition period;
must automatically or by option allow thestandardized defined contribution plan 4 An M&P plan, including a standard-
adopting employer to satisfy one of theeven though the employer has maintaineded plan, may give an employer the op-
design-based safe harbors described inagother defined contribution plan(s) covtion to elect to continue to apply the fam-
1.401(a)(4)-3(b)(3), (4), and (5). (Ofering some of the same participants, praly aggregation rules of § 401(a)(17)(A)
course, standardized plans and nonstawided certain conditions are met; and  and § 414(q)(6) (both as in effect for plan
dardized safe harbor plans continue to be 3 The procedure provides that an emyears beginning before January 1, 1997)
required to satisfy design-based safe haployer may rely on an opinion letter for ain plan years beginning after December
bors described in the regulations under §tandardized defined contribution plar81, 1996, to the extent such election con-
401(a)(4).) Thus, for example, an M&Pthat is first effective on or after the effecforms to the plan’s operation. Likewise,
plan, other than a uniform points definedive date of the repeal of § 415(e) evean M&P plan, including a standardized
contribution plan, may provide for disparthough the employer has maintained a d@lan, may give an employer the option to
ity in the rates of employer contributionsfined benefit plan(s) covering some of thelect to continue to apply the combined
allocated to participants’ accounts prosame participants, provided the defineglan limit of § 415(e) (as in effect for lim-
vided the plan satisfies § 401(l) in formbenefit plan(s) has been terminated pridtation years beginning before January 1,
Exceptions to the uniformity require-to the effective date of the standardized000) in limitation years beginning after
ments are provided for Davis-Bacorndefined contribution plan. December 31, 1999, to the extent such
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election conforms to the plan’s operationunless included in the basic plan docutrust or custodial account documents. In
An M&P plan may not allow an employerment, a trust or custodial account docuaddition, a sponsor or mass submitter may
to elect to continue to apply the prement (see section 4.05). provide a trust or custodial account docu-
GUST family aggregation rules or the .02 Prototype Plan - A “prototype ment, designated for use only by adopters
combined plan limit of § 415(e) in yearsplan” is a plan (including a plan coveringof nonstandardized plans or nonstandard-
beginning on or after the date the emself-employed individuals) that is madezed safe harbor plans, which provides for
ployer adopts its GUST-restated plan. Aavailable by a sponsor for adoption bylanks to be completed with respect to ad-
employer that makes either of these eleemployers and under which a separatministrative provisions of the trust or cus-
tions in a standardized plan will not bdunding medium is established for eacliodial account agreement. Finally, an
able to rely on the opinion letter without aadopting employer. A prototype plan conM&P plan may provide for the use of any
determination letter with respect to thesists of a basic plan document, an adopther trust or custodial account document
qualification of its plan for the years totion agreement, and, unless the basic plahat has been approved by the Service for
which the election applies; and document incorporates a trust or custodialse with the plan as a qualified trust or as
5 An opinion letter will not be issuedaccount agreement the provisions od custodial account treated as a qualified
for an M&P plan that permits, in any planwhich are applicable to all adopting emirust. Any trust or custodial account doc-
year beginning on or after the date theloyers, a trust or custodial account docutment (including one to be used by
employer adopts its GUST-restated plament. adopters of standardized plans) may pro-
the use of a testing method (that is, prior .03 Basic Plan Document - A “basicvide for blanks to be completed that
year or current year) with respect to th@lan document” is the portion of the plarmerely enable the adopting employer to
ACP test under the plan that is differentontaining all the non-elective provisionsspecify the names of the plan, employer,
than the testing method with respect to thapplicable to all adopting employers. Ndrustee or custodian, plan administrator
ADP test under the plan. This restrictioroptions (including blanks to be com-and other fiduciaries, the trust year, and
does not apply with respect to plan yeargleted) may be provided in the basic plathe name of any pooled trust in which the
beginning before the date the employedocument, except as provided in sectioplan’s trust will participate.
adopts its GUST-restated plan. 16.031 of this revenue procedure regard- .06 Opinion Letter - An “opinion let-
.12 Remedial Amendment Period 4ing flexible plans. ter” is a written statement issued by the
This revenue procedure includes a proce- .04 Adoption Agreement - An “adop-Service to a sponsor or mass submitter
dure for extending the remedial amendtion agreement” is the portion of the plarunder this revenue procedure (or, where
ment period for a plan so that employersontaining all the options that may be seappropriate in the context, to a sponsoring
will have sufficient time after the Servicelected by an adopting employer. (But seerganization under Rev. Proc. 89-9) as to
issues an opinion letter to adopt the agsection 4.05.) the acceptability of the form of an M&P
proved M&P plan, provided the M&P .05 Trust or Custodial Account Docu-plan and any related trust or custodial ac-
plan is submitted for an opinion letterment (ote: This definition does notcount under 88 401(a), 403(a), and
under this procedure by December 31gpply if the basic plan document include$§01(a).
2000. This procedure also applies to vol trust or custodial account agreement .07 Notification Letter - A “notifica-
ume submitter specimen plans that aréme provisions of which apply to all adopttion letter” is a written statement issued
submitted by December 31, 2000, for adng employerg.- A “trust or custodial ac- by the Service to a regional prototype
visory letters that take into account all otount document” is the portion of anplan sponsor or mass submitter under
the requirements of GUST. M&P plan that contains the trust agreeRev. Proc. 89-13 as to the acceptability of
.13 Other Changes - This revenue pranent or custodial account agreement artie form of an M&P plan and any related
cedure provides for reduced user fees fancludes provisions covering such matterrust or custodial account under 8§
applications for advisory letters for vol-as the powers and duties of trustees, id01(a), 403(a), and 501(a).
ume submitter specimen plans in casegestment authority, and the kinds of in- .08 TRA ‘86 Opinion or Notification
where at least 30 word-for-word identicavestments that may be made. Except &®tter - A “TRA ‘86 opinion or notifica-
specimen plans will be submitted. provided in section 5.10 and below, altion letter” is a favorable opinion or noti-
provisions of the trust or custodial ac{ication letter issued by the Service on or
count document must be applicable to alifter January 4, 1990, under Rev. Proc.
.01 Master Plan - A “master plan” is g2dopting employers and no options (in89-9 or Rev. Proc. 89-13, which consid-
plan (including a plan covering seIf-em-C|Ud'_ng bl_anks to be complete_d) may bers the effect of the Tax Rf}form Act of
ployed individuals) that is made availaplirovided in the_trust or custodial accoun1986, Pub. L. 99-514 (TRA 85).
by a sponsor (see section 4.09) for ado‘gl_ocument. With respect to prqtotype .09 Sponsor - A “sponso_r” is any per-
tion by employers and for which a singléalan_s' a sponsor or mass submitter maon that (_1) has an established plac_e pf
funding medium (for example, a trust Olp_rowde up to five separate trust or custdausme;s in th_e United States where it is
custodial account) is established, as pa?lfal accognt documents tha_t are intendeatccessible during every bgsmess _day and
of the plan, for the joint use of all adopt-for use with any single basic plan docuf2) represents to the_ Service that it has_at
ing employers. A master plan consists gnent. Thus, for example, s,everal empl_oyeast 30 employer-clients each of which is
a basic plan document, an adoption agre&S that adopt a sponsor’s _stan(_jard|zerdasonably expected to adopt the spon-
ment (see sections 4.03 and 4.04), anM&P plan may have plans with differentsor’s basic plan document and one or

SECTION 4. DEFINITIONS
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more of the adoption agreements asso@dopted by a sponsor will be considered a .12 Standardized Plan - A “standard-
ated with that basic plan document withiword-for-word identical plan. A massized plan” is an M&P plan that meets the
the 12-month period following the is-submitter may submit an application orfollowing requirements:
suance of opinion letters under this revits own behalf as one of the 30 unaffili- 1 The provisions governing eligibility
enue procedure. ated sponsors. For purposes of this defand participation are such that the plan by
A sponsor may submit any number ofition, affiliation is determined under 8its terms must benefit all employees de-
adoption agreements with the basic pla#14(b) and (c). Additionally, the follow- scribed in section 5.16 (regardless of
document provided at least 30 employerisig will be considered to be affiliated: anywhether any employer is treated as oper-
are reasonably expected to adopt the sai@av, accounting, consulting firm, etc.,ating separate lines of business under §
basic plan document within the 12-monthwith its partners, members, associated14(r)) except those that may be excluded
period following the issuance of opinionetc. Once the mass submitter has submitnder § 410(a)(1) or (b)(3). The adoption
letters. After representing to the Servicéed applications on behalf of 30 unaffili-agreement may provide options as to
that at least 30 employers are reasonabifed sponsors with respect to any basighether some or all of the employees de-
expected to adopt a basic plan documerglan document, it will be treated as a masscribed in § 410(a)(1) or (b)(3) are to be
the sponsor may submit other basic plasubmitter with respect to all the otheexcluded, provided that the criteria for ex-
documents and adoption agreements, rbasic plan documents and associatedduding employees described in §
gardless of the number of employers thadoption agreements for which it reques®#10(a)(1) applies uniformly to all em-
are expected to adopt such other plans. Theinion letters as a mass submitter und@loyees. A standardized plan generally
Service reserves the right at any time to resection 16.01, regardless of the number ofiay not deny an accrual or allocation to
guest from the sponsor a list of the spondentical adopters of such other plans. an employee eligible to participate merely
sor’s clients that have adopted or are ex- Notwithstanding the above, any persoibecause the employee is not an active em-
pected to adopt the sponsor’'s M&P planghat received a favorable TRA ‘86 opinionployee on the last day of the plan year or
including the clients’ business addressdstter for a plan as a mass submitter undéeas failed to complete a specified number
and employer identification numbers. Rev. Proc. 89-9 will continue to beof hours of service during the year. How-
Notwithstanding the above, any persotreated as a mass submitter if it submitsver, the plan may deny an allocation or
that has an established place of busineapplications on behalf of at least 10 sporaccrual to an employee who is eligible to
in the United States where it is accessibkors (regardless of affiliation) each oparticipate if the employee terminates ser-
during every business day may sponsorwhich is sponsoring, on a word-for-wordvice during the plan year with not more
plan as a word-for-word identical adopterdentical basis, the same basic plan docthan 500 hours of service and is not an ac-
or minor modifier adopter of an M&P ment and one or more of the adoptiotive employee on the last day of the plan
plan of a mass submitter, regardless of tregreements associated with that basiear.
number of employers that are expected fgan document. Once the mass submitter 2 The eligibility requirements under the
adopt such plan. has submitted applications on behalf of 1flan are not more favorable for highly
By submitting an application for ansponsors with respect to any basic placompensated employees (as defined in 8§
opinion letter for an M&P plan under thisdocument, it will be treated as a mass suld14(q)) than for other employees.
revenue procedure (or by having an applmitter with respect to all the other basic 3 Under the plan, allocations, in the
cation filed on its behalf by a mass subplan documents and associated adoptiaase of a defined contribution plan (other
mitter), a person represents to the Serviggreements for which it requests opiniothan any cash or deferred arrangement
that it is a sponsor, as defined above, aneftters as a mass submitter under sectigart of the plan), or benefits, in the case of
agrees to comply with the requirement46.01, regardless of the number of identia defined benefit plan, are determined on
imposed on sponsors by this revenue praal adopters of such other plans. the basis of total compensation. For this
cedure. Failure to comply with these re- .11 National Sponsor - A “national purpose, total compensation means a defi-
quirements may result in the loss of eligisponsor” is a sponsor that has either (a) 30tion of compensation that includes all
bility to sponsor M&P plans and theor more adopting employers in each of 36ompensation within the meaning of §
revocation of opinion letters that haveor more states (treating, for this purposei15(c)(3) and excludes all other compen-
been issued to the sponsor. the District of Columbia as a state) or (byation or that otherwise satisfies § 414(s)
.10 Mass Submitter - A “mass submit-3000 or more adopting employers. Thender § 1.414(s)-1(c).
ter” is any person that (1) has an estalletermination as to whether there are 4 Unless the plan is a target benefit
lished place of business in the Unite®000 or more adopting employers or 30 gplan or a § 401(k) and\or § 401(m) plan,
States where it is accessible during evermyore adopting employers in each of 30 dhe plan must, by its terms, satisfy one
business day and (2) submits applicationsore states may be made on any one daié the design based safe harbors de-
on behalf of at least 30 unaffiliated sponeuring the 12 month period ending on thecribed in § 1.401(a)(4)-2(b)(2) (taking
sors each of which is sponsoring, on date that is 60 days after the effective daiato account § 1.401(a)(4)-2(b)(4)) or
word-for-word identical basis, the samef this revenue procedure. For this pur§ 1.401(a)(4)-3(b)(3), (4), or (5) (taking
basic plan document and one or more gfose, an adopting employer is any emnto account § 1.401(a)(4)-3(b)(6)).
the adoption agreements associated wiffloyer that has adopted any plan of thé€See sections 5.18 and 8.03 for rules re-
that basic plan document. A flexible plarsponsor that has a TRA ‘86 opinion or nogarding § 401(k) and § 401(m) plans
(as defined in section 16.031) which igification letter. and target benefit plans.)
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Notwithstanding this requirement, aployer of the employees of a trade or busi- .01 Sponsor Amendments - M&P plans
standardized plan may give an employaress. must provide a procedure for sponsor
the option to elect to continue to apply the .13 Paired Plans - “Paired plans” are eamendment, so that changes in the Code,
family aggregation rules of § ther a combination of two or more definedegulations, revenue rulings, other state-
401(a)(17)(A) and 8§ 414(q)(6) (both as ircontribution standardized plans or a combments published by the Internal Revenue
effect for plan years beginning beforenation of one or more defined contributiorService, or corrections of prior approved
January 1, 1997) in plan years beginningtandardized plans and one defined benefitans may be applied to all employers
after December 31, 1996, to the exterdtandardized plan (for example, a moneywho have adopted the plan. Sponsors
such election conforms to the plan’s opermpurchase pension plan, a profit-sharing plamust make reasonable and dilligent ef-
ation. Likewise, a standardized plan magnd a unit benefit or flat benefit pensiorforts to ensure that adopting employers of
give an employer the option to elect tglan), so designed that if any single plan, dhe sponsor’s M&P plan have actually re-
continue to apply the combined plan limitombination of plans, is adopted by an eneeived and are aware of all plan amend-
of § 415(e) (as in effect for limitation ployer, each plan by itself, or the plans toments and that such employers complete
years beginning before January 1, 200@ether, will meet the nondiscriminationand sign new adoption agreements when
in limitation years beginning after De-rules set forth in § 401(a)(4), the contribunecessary. See section 5.14. Failure to
cember 31, 1999, to the extent such eleton and benefit limitations set forth in §comply with this requirement may result
tion conforms to the plan’s operation415, and the top-heavy provisions set fortin the loss of eligibility to sponsor M&P
However, a standardized plan may nah 8§ 416. Paired plans must have the sanpéans and the revocation of opinion letters
give an employer the option to elect tsponsor. In addition, only one of the pairethat have been issued to the sponsor.
continue to apply the pre-GUST familyplans that an employer adopts may provide .02 Employer Amendments - An em-
aggregation rules or the combined plafor disparity in contributions or benefitsployer that amends any provision of an
limit of § 415(e) in years beginning on orthat is permitted under § 401(l). If one ofipproved M&P plan including its adop-
after the date the employer adopts itthe paired plans is a defined benefit plation agreement (other than to change the
GUST-restated plan. In addition, a plathat includes a final pay limitation as de<choice of options, if the plan permits or
may not continue to apply the combinedcribed in § 401(a)(5)(D), then the paired¢ontemplates such a change) or an em-
plan limit of § 415(e) to the extent suchdefined contribution plan(s) may not proployer that chooses to discontinue partici-
application would cause the plan to fail tovide for disparity in contributions. pation in a plan as amended by its sponsor
satisfy 8§ 401(a) (see Q&A 8 of Notice .14 Nonstandardized Safe Harbor Plaand does not substitute another approved
99-44, 1999-35 I.R.B. 326). An em- A “nonstandardized safe harbor plan” isM&P plan is considered to have adopted
ployer that makes either of these electioren M&P plan that would be a standardan individually designed plan. However,
will not be able to rely on the opinion let-ized plan except that the plan: this rule does not apply in the case of
ter without a determination letter with re- 1 is not required, by its terms, to benefiamendments permitted under section 5.07
spect to the qualification of its plan for theall nonexcludable employees and may, iand 5.11 and model amendments pub-
years to which the election applies. the case of a defined contribution planljshed by the Service which specifically

5 All benefits, rights, and featurescondition allocations on employment orprovide that their adoption by an adopter
under the plan (other than those, if anythe last day of the plan year and/or thef an M&P plan will not cause such plan
that have been prospectively eliminatedjompletion of up to 1000 hours of serviceo be treated as individually designed. An
are currently available to all employeesluring the plan year; employer that amends an M&P plan be-
benefiting under the plan. 2 may use a § 414(s) definition of comeause of a waiver of the minimum fund-

6 Any past service credit under the plapensation for determining contributionsng requirement under 8 412(d) will also
must meet the safe harbor in ®r benefits that must be tested for nondide considered to have an individually de-
1.401(a)(4)-5(a)(3). crimination under 8 1.414(s)-1(d); and signed plan. The procedures stated in

A plan will not fail to satisfy the cover- 3 may provide past service credit thaRev. Proc. 2000-6 relating to the issuance
age requirement of subsection .121 merefpils to meet the safe harbor in &f determination letters for individually
because the plan provides, either as the re-401(a)(4)-5(a)(3). designed plans will then apply to the plan
sult of an elective provision or by defaultin  The opinion letter issued for the plamas adopted by the employer.
the absence of an election to the contranyill state that the plan is a nonstandard- .03 Uniform Allocation or Benefit For-
that individuals who become employeeszed safe harbor plan. mula in Nonstandardized Plan - In general,
within the meaning of section 5.16, as the .15 Nonstandardized Plan - A “nonstanthe allocation or benefit formula in a non-
result of a “§ 410(b)(6)(C) transaction” will dardized plan” is an M&P plan that is nei-standardized M&P plan must satisfy the fol-
be excluded from eligibility to participatether a standardized plan nor a nonstafewing uniformity requirements of the regu-
in the plan during the period beginning oardized safe harbor plan. lations under § 401(a)(4) pertaining to safe
the date of the transaction and ending on .16 Volume Submitter Plan, Specimerharbor plans. In the case of a nonstandard-
the last day of the first plan year beginning’lan, and Advisory Letter - See section &ed defined contribution plan, the alloca-

after the date of the transaction. A “®f Rev. Proc. 2000-6. tion formula must be a uniform allocation
410(b)(6)(C) transaction” is an asset or formula, within the meaning of §
stock acquisition, merger, or other simila®ECTION 5. PROVISIONS 1.401(a)(4)—2(b)(2), or a uniform points al-

REQUIRED IN EVERY M&P PLAN

transaction involving a change in the em location formula, within the meaning of §
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1.401(a)(4)—2(b)(3)())(A) (in each case takisfies § 414(s) under § 1.414(s)-1(c).  gation - Plan language must be incorpo-
ing into account § 1.401((a)(4)—2(b)(4)). In .05 Automatic or Optional Safe Harborrated that aggregates all defined contribu-
the case of a nonstandardized defined berferovisions in Nonstandardized Definedion M&P plans to satisfy § 415(c) and
fit plan, the benefit formula must satisfyBenefit Plans - Each nonstandardize(f). Sample language provided in the
each of the uniformity requirements of 8V&P defined benefit plan must automati-Listing of Required Modifications may be
1.401(a)(4)-3(b)(2) (taking into account &ally or by option allow the adopting em-obtained by writing to the Internal Rev-
1.401(a)(4)-3(b)(6), except the requiremergloyer to satisfy one of the design-basednue Service, Employee Plans Rulings
to satisfy 81.401(a)(4)-13(c)). (See sesafe harbors described in 8nd Agreements, Washington, D.C.
tions 4.12, 4.14, and 8.03 for requirement$.401(a)(4)-3(b)(3), (4), and (5) (taking20224, Attention T:EP:RA:T:ICU. Re-
that apply to standardized plans, nonstamto account § 1.401(a)(4)-3(b)(6)). quests for sample language may also be
dardized safe harbor plans, and target bene-.06 Anti-Cutback Provisions - M&P faxed to (202) 622-6199 (not a toll-free
fit plans, respectively. See subsections .Qslans must specifically provide for thecall). As soon as possible after February
and .05 for additional requirements thaprotection provided under § 411(a)(10), 2000, the sample language will also be
apply to nonstandardized plans.) Thus, amnd (d)(6), to the extent required, in thavailable on the Internet at the following
M&P plan generally may not provide differ-event that the employer amends the plaaddresshttp://www.irs.gov. The Listing
ent allocation rates or different benefit forin any manner such as by revising the opf Required Modifications can be found
mulas for different employees, such as twtions selected in the adoption agreemeninder “Tax Info for Business.”
percent of compensation for salaried ensr by adopting a new M&P plan. An .09 Top-heavy Requirements - Except
ployees and one percent for hourly employM&P sponsor may not amend its plan in &0 the extent described in section 7.03, re-
ees. However, an M&P plan, other than enanner that could result in the eliminalating to paired plans, each plan must ei-
uniform points defined contribution plan,tion of a benefit to the extent the benefit isher provide that all the additional re-
may provide for disparity in the rates of emrequired to be protected under § 411(d)(&)uirements applicable to top-heavy plans
ployer contributions allocated to partici-with respect to the plan of any adoptingdescribed in § 416) apply at all times or
pants’ accounts or in the rates of employeemployer, unless permitted to do so undqrovide that such requirements apply au-
provided benefits provided the plan satisfie§8§ 1.401(a)-4 and 1.411(d)-4. In additomatically if the plan is top-heavy re-
§ 401(l) in form. The uniformity require- tion, an M&P plan that does not contairgardless of how the adoption agreement is
ments described in this paragraph do neesting for all years which is at least as fasompleted. In any case where the latter
apply to plans under which the amount oforable to participants as that provided imption is chosen, all the requirements for
contributions or benefits is determined pur§ 416(b), must specifically provide thatdetermining whether the plan is top-heavy
suant to requirements of the Davis-Bacoany vesting which occurs while the plan isnust be included in the plan. (See Ques-
Act, 40 U.S.C. 276(a). In addition, the unitop-heavy will not be cut back if the plantions T-35 and T-36 of § 1.416-1.)
formity requirements do not apply to the exeeases to be top-heavy. .10 Additional Top-Heavy Minimums
tent that failure to satisfy the requirements .07 Adopting Employer Modification to Satisfy § 415(e) - Each plan must pro-
results from the plan’s top-heavy provisionso Satisfy 8§ 415 and 416 - M&P plansvide automatically or by optional provi-
or from the continued application under thenust provide that the plan provisions magions, with respect to years beginning be-
plan of the pre-GUST family aggregationbe amended by overriding plan languageore January 1, 2000, the additional
rules or the combined plan limit of § 415(e)completed by the employer in the adopminimums described in § 416(h)(2)(A).
However, an M&P plan may not continue tdion agreement where such language is .11 Adopting Employer Modification
apply the pre-GUST family aggregationnecessary to satisfy § 415 or 416 becausé Trust or Custodial Account Document -
rules or the combined plan limit of § 415(epf the required aggregation of multipleAn employer that adopts an M&P plan
in years beginning on or after the date thelans under these sections. In the event other than a standardized plan (or paired
employer adopts its GUST-restated plan. lsuch an amendment the adopting enplans) will not be considered to have an
addition, a plan may not continue to applyployer must obtain a determination lettemdividually designed plan merely be-
the combined plan limit of § 415(e) to then order to continue reliance on the plan’sause the employer amends administra-
extent such application would cause thqualified status. Generally, a spacéve provisions of the trust or custodial ac-
plan to fail to satisfy § 401(a) (see Q&A 8 ofshould be provided in the adoption agreesount document (such as provisions
Notice 99-44, 1999-35 |.R.B. 326). ment with instructions for the employer tarelating to investments and the duties of
.04 Compensation Requirements imdd such language as necessary to satisfustees), provided the amended provi-
Nonstandardized Plans - Each nonstag8§ 415 and 416. In addition, a space mustons are not in conflict with any other
dardized M&P plan must give the adoptbe provided in the adoption agreement fgerovision of the plan and do not cause the
ing employer the option to select totathe employer to specify the interest ratplan to fail to qualify under 8§ 401(a). For
compensation as the compensation to l@d mortality tables used for purposes dhis purpose, an amendment includes
used in determining allocations or beneestablishing the present value of accruemodification of the language of the trust
fits. For this purpose, total compensatiobenefits in order to compute the top heavgr custodial account document and the ad-
means a definition of compensation thatatio under § 416. Such a space must lktion of overriding language. An em-
includes all compensation within theincluded in both defined contributionployer that adopts a standardized M&P
meaning of § 415(c)(3) and excludes alblans and defined benefit plans. plan may amend the trust or custodial ac-
other compensation or that otherwise sat- .08 Defined Contribution § 415 Aggre-count document provided such amend-
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ment merely involves the specification otive provisions may be contained in a sep- .15 Sponsor Telephone Numbers -
the names of the plan, employer, trustegrate “snap-off” section of the adoptionM&P plan adoption agreements must in-
or custodian, plan administrator and otheaigreement. The M&P plan sponsor maglude the sponsor’s address and telephone
fiduciaries, the trust year, or the name afemove this snap-off section from thenumber (or a space for the address and
any pooled trust in which the plan’s trusedoption agreements it provides to adoptelephone number of the sponsor’s autho-
will participate. ing employers that are not using the M&Rized representative) for inquiries by
.12 Effective Dates of M&P Plan Pro-plan to retroactively restate a plan foadopting employers regarding the adop-
visions Relating to GUST Changes - DurGUST. tion of the plan, the meaning of plan pro-
ing the transition period between the ef- .13 Provisions Required in Adoptionvisions, or the effect of the opinion letter.
fective dates of GUST and the date planAgreements Regarding Reliance - In .16 Definition of Employee / § 414(b),
are amended for GUST, plans have iorder to avoid unnecessary confusion gg), (m), (n) and (o) - Each M&P plan
some cases been permitted, and in son®the scope of an opinion letter, sponsomsust include a definition of employee as
cases required, to be operated in a mannaust include in the adoption agreement ainy employee of the employer maintain-
that is inconsistent with the plans’ termall M&P plans (other than standardizedng the plan or any other employer aggre-
but consistent with changes in the qualifiplans and paired plans), in close proximgated under 8§ 414(b), (c), (m) or (o) and
cation requirements made by GUSTity to the signature blank, a statement thahe regulations thereunder. The definition
When the plans are amended for GUSBdopting employers may not rely on amf employee shall also include any indi-
they must be amended retroactively andpinion letter issued by the Service wittvidual deemed under § 414(n) (or under
the retroactive amendments must conformespect to the qualification of that plarregulations under § 414(0)) to be an em-
to how the plans have been operated duand should apply to Employee Plans Deployee of any employer described in the
ing the transition period. In order for aterminations for a determination letter irnprevious sentence.
GUST-approved M&P plan to be avail-order to obtain reliance. Standardized .17 Definition of Service / § 414(b),
able to be adopted by an employer tplans and paired plans must also include(a), (m), (n), and (o) - Each M&P plan
retroactively restate the employer’s plasimilar statement in the adoption agreemust specifically credit all service with
for GUST, the M&P plan must be able toment that the adopting employer may nainy employer aggregated under § 414(b),
accommodate whatever choices and elerely on the opinion letter issued by th€c), (m) or (0) and the regulations there-
tions have been made in the operation &ervice but must apply for a determinaunder as service with the employer main-
the employer’s plan during the transitiortion letter to have reliance under the cirtaining the plan. In addition, in the case
period. For example, an employer with @umstances described in section 6. of an individual deemed under § 414(n)
§ 401(k) plan may use either the current- .14 Other Provisions Required in Adop{or under regulations under 8§ 414(0)) to
year or the prior-year ADP testingtion Agreements - Each M&P plan musbe the employee of any employer de-
method. During the transition period, arcontain a dated employer signature linescribed in the previous sentence, service
employer may have used the current-yedthe employer must sign the adoptiomwith such employer must be credited to
method in 1997, the prior-year method iragreement when it first adopts the plan arglich individual.
1998, and the current-year method agaimust complete and sign a new adoption .18 Additional Requirements for Plans
in 1999 and 2000. If the employer adoptagreement if the plan has been restated. Tinat Include a CODA - An M&P plan
a GUST-approved M&P plan to retroac-addition, the employer must complete anay include a cash or deferred arrange-
tively restate the employer’s plan fornew signature page if it modifies any prioment (CODA) only if the plan is a profit-
GUST, the terms of the M&P plan, aselections or makes new elections in itsharing plan or a rural cooperative plan,
adopted by the employer, must reflecadoption agreement. The signature reas defined in § 401(k)(7), and the CODA
these specific year-by-year changes in tlguirement may be satisfied by an eleds a qualified CODA, as defined in the
ADP testing method. This requirementronic signature that reliably authenticatesegulations under 8§ 401(k). In addition,
will not be satisfied by provisions thatand verifies the adoption of the adoptionhe plan must satisfy the following re-
state, for example, that they are effectivagreement, or restatement, amendment quirements:
as of the date that they have been madeodification thereof, by the employer. 1 The plan may not incorporate the
effective in operation where the actuallhe adoption agreement must state thatADP test under 8§ 401(k)(3) or the ACP
date(s) is not specified in the plan. Thiss to be used with one and only one speest under § 401(m)(2) by reference;
requirement also will not be satisfiedcific basic plan document. In addition, the 2 The plan must use the same testing
through incorporation by reference ofadoption agreement must contain a caunethod (either current year or prior year)
documents outside the basic plan docuionary statement to the effect that the failfor both the ADP test under § 401(k)(3)
ment and adoption agreement. In generalye to properly fill out the adoption agreeand the ACP test under § 401(m)(2) in
therefore, M&P adoption agreementsnent may result in failure of the plan taany plan year beginning on or after the
must contain elective provisions (with orqualify. The adoption agreement must alsdate the employer adopts its GUST-re-
without default provisions) that will allow contain a statement which provides that thetated M&P plan;
adopting employers to conform the termsponsor will inform the adopting employer 3 If the CODA provides for hardship
of their M&P plans to the manner inof any amendments made to the plan or diistributions, it must adopt the safe harbor
which the employers’ plans were operatethe discontinuance or abandonment of thetandards in the regulations under
during the transition period. These elecplan. 8§ 401(k);
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4 The CODA may not be integratedunder § 401(k), including SIMPLE § standardized plan and no annual additions
with social security; 401(k) plans and § 401(k) plan safe hahave been credited to the account of any

5 The plan must describe the method dyors; participant under such other plan(s) as of
methods for correcting contributions in 4 Rev. Proc. 98-14 and Rev. Procany date within a limitation year of the
excess of those allowed under the ADP @8-42, relating to the repeal of the familystandardized plan. Likewise, an employer
ACP test and for correcting multiple useaggregation rules under former §hat adopts a standardized defined contri-

of the alternative limitation (within the 414(q)(6); bution plan that is first effective on or
meaning of § 401(m)(9)), including the 5 Rev. Rul. 94-76 and Rev. Procafter the effective date of the repeal of §
plan to be corrected; and 96-55, relating to transfers and rolloverg15(e) will not be considered to have
6 A plan that uses the safe harbor mettirom money purchase pension plans tmaintained another plan merely because
ods in 88 401(k)(12) and 401(m)(11) (forprofit-sharing plans; the employer has maintained a defined
plan years beginning after December 31, 6 Rev. Rul. 98-1 and Notice 99-44, rebenefit plan(s), provided the defined ben-
1998) must satisfy the nonelective otating to the limitations of § 415; efit plan(s) has been terminated prior to

matching contribution (“safe harbor con- 7 Rev. Proc. 96—49, relating to the rethe effective date of the standardized de-
tribution”) requirement using one of thequirements of USERRA and § 414(u); fined contribution plan.

following options. First, the plan may 8 Section 1.417(e)-1(d), relating to the .03 Reliance by Employer Adopting a
provide that the safe harbor contributionsletermination of present value andtandardized Defined Benefit Plan - An
will be made under the plan. Second, themounts of certain benefits; and employer that has adopted a standardized
plan may allow the employer to elect in 9 Notice 99-5, relating to the definitiondefined benefit plan may rely on an opin-
the adoption agreement whether the satd eligible rollover distribution in § ion letter with respect to the requirements

harbor contributions will be made unde#02(c)(4) as amended by RRA. of § 401(a)(26) only if the plan satisfies
the plan or under another specified de- the requirements of § 401(a)(26) with re-
fined contribution plan that satisfies the>ECTION 6. STANDARDIZED PLANS spect to its prior benefit structure or is
requirements of sections IX. and XlI. of EMPLOYER RELIANCE deemed to satisfy § 401(a)(26) under the

Notice 98-52, as modified by Notice 1 Reliance - An employer adopting degulations. However, an employer may
2000-3. However, the latter option is NoL; - nqardized plan or paired plans mag;aquest a determination letter if the em-
available in standardized plans, other tha]ré|y on its opinion letter, except as proployer wishes to have reliance as to
paired defined contribution plans whosg;ijed in subsections .02, .03, and _oWhether the plan satisfies § 401(a)(26)
terms satisfy the requirements of sectiongg|ow. with respect to its prior benefit structure.
IX. and XI. of Notice 98-52, as modified .02 Non-Reliance by Employer Main- .04 No Automatic Reliance on Certain
by Notice 2000-3. See section 7.04. taining More than One Plan - Except irlssues - An employer that adopts a stan-
The requirements in 2 and 5 of this subg,e case of a combination of paired p|angardized plan may not rely on an opinion
section .18 do not apply to a plan thag, .5 otherwise provided in this subsedétter with respect to: (a) whether the tim-
does not use the ADP test under %on, an employer may not rely on aring of any amendment to the plan (or se-
401(k)(3) and the ACP test under §0pinion letter for a standardized p|an,ries of amendments) satisfies the nondis-
401(m)(2), but uses only the alternative, it oyt obtaining a determination |etter,crimination requirements of §
(“SIMPLE") method of satisfying the it e employer maintains at any time, ort-401(a)(4)-5(a), except with respect to
nondiscrimination tests in 88 401(k)(11}55 maintained at any time, another plalﬁ’,lan amendments granting past service
and 401(m)(10) (for plan years beginningnduding a standardized plan, that walhat meet the safe harbor described in §
after December 31, 1996) or the safe haﬁ'ualified or determined to be qualified1'401(a)(4)_5(a)(3) and are not part of a
bor methods in 88 401(k)(12) andcovering some of the same participantQattem of amendments that significantly
401(m)(11) (for plan years beginninggy, this purpose, a plan that has bedjjscriminates in favor of highly compen-
after December 31, 1998). properly replaced by the adoption of Sated employees; or (b) whether the plan
.19 Other requirements - In addition tQ5ndardized plan is not considered arsatisfies the effective availability require-
any other substantive requirements, M&Rhar plan. The plan that has been rdnent of § 1.401(a)(4)—4(c) with respect to
plans must comply with the requirement?ﬁ'aced and the standardized plan must 58 benefit, right, or feature. An em-
of all revenue rulings, notices, legislation ¢ 1he same type (e.g., both money puIployer that adopts a standardized plan as
and regulations, including: chase pension plans) in order for the enf" amendment to a plan other than a stan-
1 Notice 97-45, relating to the defini-p|Oyer to be able to rely on the standarddardized plan may not rely on an opinion
tion of highly compensated employeg, o4 plan without obtaining g letter with respect to whether a benefit,
under § 414(q); determination letter. In addition, an emlight, or feature that is prospectively elim-
2 Notice 97-75 and § 1.411(d)—4,p|Oyer that adopts a standardized defindgated satisfies the current availability re-
Q&A 10, relating to the minimum distrib- -, tripution plan will not be consideregduirements of § 1.401(a)—4 of the regula-
ution requirements of § 401(a)(9); to have maintained another plan mere%}ons. Such an employer may request a
3 Notices 97-2, 98-1, 98-52, an¢,ocause the employer has maintained afletermination letter if the employer
2000-3, Rev. Rul. 98-30, and Rev. Progiher defined contribution plan(s), pro_Wishes to have reliance as to whether the
97-9, relating to the requirements fo(;qed such other plan(s) has been termprospectively eliminated benefit, right, or
qualified cash or deferred arrangements,taq prior to the effective date of thdeature satisfies the current availability re-

2000-6 I.R.B. 561 February 7, 2000



guirements. A standardized plan mayractions in a manner satisfying 8o 3% and 7 1/2%, respectively. If the
give an employer the option to elect ta16(h)(1) unless the requirements of aired plans designate one of the plans to
continue to apply the pre-GUST family416(h)(2) (each as in effect for limitationprovide the top-heavy minimum contribu-
aggregation rules in years beginning aftgrears beginning before January 1, 200Q@jon or benefit, then, in the event of the
December 31, 1996, or the combined plaare satisfied. Paired plans providing théermination of such plan, the remaining
limit of § 415(e) in years beginning afterunreduced 8§ 415(e) limits must provideplan must provide the top-heavy mini-
December 31, 1999, to the extent suctegardless of how the adoption agreementum.
election(s) conforms to the plan’s operais completed, the additional top-heavy .04 Satisfaction of Safe Harbor Contri-
tion. However, an employer that elects toninimums described in § 416(h)(2)(A)bution Requirement in Paired Defined
continue to apply the pre-GUST familyand provide that the unreduced § 415(&Jontribution Plans that Include a § 401(k)
aggregation rules or the combined plahmits will not apply if the plan is super Safe Harbor - In the case of paired de-
limit of § 415(e) will not be able to rely top-heavy as described in Question T-38ned contribution plans, if one of the
on the opinion letter without a determinaof § 1.416-1. In testing for super topplans uses the safe harbor method in §
tion letter with respect to the qualificationheavy, all the requirements of questiond01(k)(12) (for plan years beginning after
of its plan for the years to which the elecT-35 and T-36 of § 1.416-1 must be inDecember 31, 1998), the safe harbor con-
tion applies. cluded in the plan. tribution requirement must be satisfied
.05 Effect of Termination of Paired .03 Coordination of Minimum Bene- using one of the following options. First,
Plan - If an employer maintains pairedits and Contributions Under Top-Heavythe paired plans may provide that the safe
plans, the termination of one of the paire®@lans / Uniformity Requirements - Be-harbor contributions will be made under
plans will not adversely affect the em-cause paired plans are standardized platie plan that includes the CODA. Sec-
ployer’s ability to rely on the opinion let- that must continue to satisfy the unifornond, the paired plans may provide that the
ter with respect to the other pairedenefit or allocation formula require-safe harbor contributions will be made
plan(s). ments of § 1.401(a)(4)-2 and —3 whennder the other plan. However, the paired
.06 Sharing Basic Plan Document Byhe plans are top-heavy, the plans must iplans may provide for the latter option
Standardized, Nonstandardized, and Nomiude provisions that comply with one ofonly if the terms of the paired plans will
standardized Safe Harbor Plans - A sporthe following options: automatically satisfy the requirements of
sor may establish a basic plan document 1 each of the paired plans must providsections IX. and XI. of Notice 98-52, as
that applies to a standardized plan, a nothe top-heavy minimum contribution ormodified by Notice 2000-3. If the paired
standardized plan, and a nonstandardizégnefit (as applicable) without regard tglans provide that the safe harbor contri-
safe harbor plan. Such plans may diffawhether a participant is covered under thieutions will be made under the plan that
only by the different adoption agree-other paired plan(s); or does not include the CODA, then, in the
ments. For example, the adoption agree- 2 any participant who benefits undeevent of the termination of such plan, the
ment(s) for the nonstandardized plamny one of the paired plans must automaplan that includes the CODA must pro-
and/or the nonstandardized safe harbacally benefit under the other pairedvide the safe harbor contributions.
plan may have additional coverage opplan(s). .05 Pairing Provisions Must be in the
tions. If the second option is used, either each &asic Plan Document - In the case of
the paired plans must provide the toppaired plans, all provisions necessary to
heavy minimum contribution or benefitcoordinate the plans (other than the re-
REQUIREMENTS FOR PAIRED (as applicable) or the paired plans maljance statement required under section
PLANS designate one of the plans to provide th&.13) must be set forth in the basic plan
.01 Limits of § 415(e) Must Be Pro-top-heavy minimum contribution or bene-document and not in the adoption agree-
vided in Defined Benefit Plan Only - Forfit- Thatis, either the defined benefit plairment. Paired plans may allow the em-
limitation years beginning before Januarynust provide a 2% minimum benefit orployer to elect in the adoption agreement
1, 2000, the benefits under a defined be he defined contribution plan must prowhich of the two options described in
efit plan in a combination of paired planélide a 5% minimum contribution, or bothsubsection .03 and which of the two op-
must be limited by the requirements of @Ians may p_rovide the top-h_eav;_/ mini-tio_ns descri_bed in subsection .04, if ap-
415(e), relating to the aggregation of dgMum- Also, if the second option is usegblicable, will apply to the employer’s
and one of the paired plans has been dgdans.

fined benefit and defined contribution : L . . .
plans. Adjustments to satisfy the require'gnated to provide the top-heavy mini- .06 Pal_red Plans Limited to qu Dif-
ments of § 415(e) may only be providedUums the plans must _further provide thaerent Ba_3|c Plar_w Documents - While the
in the defined benefit plan with respect td" the event the identical employees dgponsor is not limited in the number of
benefits thereunder. not benefit under each paired plan, theets of paired plans it may adopt, each set
.02 Section 416(h) Adjustment to ghlans will default to the first option (i.e., must be limited to two different basic plan
415(e) Limits - For limitation years be-€ach plan provides the top-heavy minidocuments: one for defined benefit plans
ginning before January 1, 2000, paire&num)' In years beginning before Januargnd one for defined contribution plans.
plans that include a defined benefit pIa|Jr’ 2000, if the unreduced § 415(e) limit isSThe pairing of defined contribution plans
used, the 2% minimum benefit and theequires only one basic plan document

must compute the denominators of de - e ) ! g
fined benefit and defined contribution®?e Minimum contribution are increasedsuch as a profit-sharing plan and a money

SECTION 7. ADDITIONAL
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purchase plan containing the identicalest for nondiscrimination under 8plan document, trust, and adoption agree-
basic plan document and two differen#01(a)(4) is made by reference to benefitsient. The adoption of procedures outside
adoption agreements. A sponsor may preather than contributions; of the plan document that are intended to
vide a pairing of defined benefit and de- 8 Cash balance or similar plans or decomply with these regulations will not
fined contribution plans in such a mannefined benefit plans under which the testause an M&P plan to be considered an
that with two different basic plan docu-for nondiscrimination under § 401(a)(4) isndividually designed plan. The Service
ments and three adoption agreements, amde by reference to contributions rathewill not review loan program procedures
adopting employer may adopt a profitthan benefits; (whether in the plan or in a separate writ-
sharing plan, a money purchase plan, and9 Plans described in § 414(k) (relatingen document) to determine whether they
a defined benefit plan. to a defined benefit plan which provides @omply with the requirements of the DOL
benefit derived from employer contribu-regulations. Also, any opinion letter is-
tions which is based partly on the balancsued for an M&P plan will not consider
of the separate account of a participant); whether loan program procedures may, in
.01 General Limits on Opinion Letters 10 Target benefit plans, other than plarnghe operation of the plan, have an adverse
- Opinion letters will be issued only toWhich, by their terms, satisfy each of theffect on the qualified status of the plan.
sponsors or mass submitters and do no@fe harbor requirements described in owever, the loan program procedures
constitute rulings or determinations as t¢-401(2)(4)-8(b)(3)()), as well as the additnder the plan may not be inconsistent
either the qualification of the plans adional rule__s in § 1.401(a)(4)-8(b)(3)(ii) with the qualification requirements of §
adopted by particular employers, or, iffirough (vii); _ o 401(@). - .
the case of prototype plans, the exempt 11 _Plans that provide for the disparity .05 Nont_ra_nsferabm_ty of Opinion Let-
JQermitted under § 401(1), other than planters - An opinion letter issued to a sponsor
which use a definition of compensatioris not transferable to any other entity. For
.02 Nonapplicability of the Procedurethat includes all compensation within thethis purpose, a change of employer identi-
to IRAs and SEPs - Opinion letters wilmeaning of § 415(c)(3) and excludes afication number is deemed to be a change
not be issued under this revenue proc@-ther compensation, or that otherwise sabf entity.

dure for prototype plans intended to med§fies 8 414(s) under § 1.414(s)—(c);
' yhe P 12 Defined benefit plans that provideSECTION 9. OPINION LETTERS -

the requirements for individual savings
progra?”ns or simplified employee pensi?)rﬁor employee contributions not allocatedNSTRUCTIONS TO SPONSORS

programs under § 408 (see Rev. Prol0 Separate accounts, other than plans that o9 gmployee Plans Rulings and
87-50, 1987-2 C.B. 647, Rev. ProcProvide the minimum benefit described inygreements Issues Opinion Letters - Em-
97-29, 19971 C.B. 698, and Rev. Pro@ 1-401(a)(4)-6()(3)(ii); _ ployee Plans Rulings and Agreements
98-59, 1998-50 I.R.B. 8). 13 Plans that would not satisfy th&yi ynon the request of a sponsor, issue
.03 Areas Not Covered by Opiniondualification requirements except as an gpinion letter as to the acceptability of
Letters - Opinion letters will not be issued?©vernmental plan as described in &6 torm of the sponsor's M&P plan and
for: 414(d); ) ) any related trust or custodial account
1 Multiemployer plans or multiple em- 14 Church plans described in 8 414(€)nqer §5 401(a), 403(a), and 501(a). Re-
ployer plans, within the meaning of §that have not made the election providegie\, of the sponsor’s application may be
413(b) and § 413(c) respectively; by § 410(d); _ . assigned to a field office
2 Plans that have been negotiated pur- 1° Plans under which the § 415 limita- - 55 Forms and Address for Requesting
suant to a collective bargaining agreemefoNS are incorporated by reference; Opinion Letters - A request for an opinion
and submitted to the Service as a plan 18 Plans that do not contain a 8 414(qQ}ter relating to an M&P plan must be
maintained pursuant to a collective bard&finition of highly compensated em-g ymitted on the current version of Form
gaining agreement. This does not prd?l0yee or under which the definition is in-4461  Application for Approval of Master
clude an M&P plan from covering em-Corporated by reference; or Prototype Defined Contribution Plan,
ployees of the employer who are included 17 Fully-insured 8 412(i) plans, otherrqrm 4461-A, Application for Approval of
in a unit covered by a collective bargainth@n plans that, by their terms, satisfy thgyaster or Prototype Defined Benefit Plan,
ing agreement or the adoption of an M&fsafe harbor for § 412(i) plans in 8, rorm 4461-B, Application for Approval
plan pursuant to such agreement as a si%'—401(a)(4)_3(b)(5_); _ .. of Master or Prototype Plan Mass Submit-
gle employer plan which covers only em- 18 Plans that fail to contain a provisione, Aqopting Sponsor, as appropriate. As
ployees of the employer; reflecting the requirements of 8 414(ukq0n as possible after February 7, 2000,
3 Stock bonus plans; (see Rev. Proc. 96-49). ~ these forms will be available for down-
4 Employee stock ownership plans; :04 DOL Participant Loan Regulation§o,ding from the Internet at the following
5 Pooled fund arrangements conterdl0t Addressed by Opinion Letter - M&P gy qqresshitp://www.irs.gov. All infor-
plated by Rev. Rul. 81-100, 19811 C.gP!ans may adopt procedures to comphfation on the first page of the application
326; with the Department of Labor’s (DOL) st be typed. The request, including the
6 Annuity contracts under § 403(b);  Participant loan regulations under §gqqired user fee, is to be sent to the Inter-
7 Defined contribution plans (other#08(P)(1) of ERISA in the plan or in ap,| Revenue Service, Employee Plans
than target benefit plans) under which thdocument that is separate from the basig,jings and Agreements, Attention:

SECTION 8. OPINION LETTERS -
SCOPE

status of related trusts or custodial a
counts.
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T:EP:RA:T:ICU, P.O. Box 14073, Bena material representation for purposes aéntion T:EP:RA:T:ICU. To expedite the
Franklin Station, Washington, D.C. 20044issuing an opinion letter. review of their plans, sponsors are encour-

.03 Effect of Failure to Disclose Mate- .05 Separate Applications Required foaged to use LRM language and to identify
rial Fact or to Accurately Provide Infor- Different Categories of M&P Plans / Usewhere such language is being used in their
mation - The Service may determinepf Same Basic Plan Document by Multiplgplan documents. Requests for LRMs may
based on the application form, the exterRlans - An M&P plan shall not contain anybe faxed to (202) 622-6199 (not a toll-free
of review of the M&P plan. A failure to combination of profit-sharing, money pur-call). As soon as possible after February 7,
disclose a material fact or misrepresentahase (other than target benefit), targ&2000, the LRMs will also be accessible on
tion of a material fact on the applicatiorbenefit, non-integrated defined benefit, othe Internet at the following address:
may adversely affect the reliance whiclintegrated defined benefit plan featureshttp://www.irs.gov. The LRMs can be
would otherwise be obtained through isHowever, separate defined contributiofiound under “Tax Info for Business.”
suance by the Service of a favorable opirplans may have the same basic plan docu-.07 Additional Information May Be
ion letter. Similarly, failure to accuratelyment and separate defined benefit plariRequested - The Service may, at its dis-
provide any of the information called formay have the same basic plan documemtetion, require any additional informa-
on any form required by this revenue probut the provisions of the basic plan docution that it deems necessary. If a letter, re-
cedure may result in no reliance. ment must be identical for all plans usinguesting changes to plan documents, is

.04 Expediting Review of Substan-that document (that is, no elective or opsent to the plan’s sponsor or authorized
tially Identical Plans - The Service re-ional features). For example, a sponsoepresentative, the changes must be re-
serves the right to review applications itay submit six plans with respect to aeived no later than 30 days from the date
any order which will expedite the pro-given defined benefit basic plan documenbdf the letter. If the changes are not re-
cessing of opinion letter applications. Tontegrated standardized, nonstandardizedeived within 30 days, the application
expedite the review of substantially idenand nonstandardized safe harbor plans; anthy be considered withdrawn. An exten-
tical plans which are not described in seaionintegrated standardized, nonstandardion of the 30 day time limit will only be
tion 16, relating to mass submitter plansgzed, and nonstandardized safe harbgranted for good cause.
the Service encourages plan drafters amqdans. A sponsor may also use one defined.08 Inadequate Submissions - The Ser-
sponsors to include with each opinion leteontribution basic plan document for avice will return, without further action,
ter application where it is appropriate anoney purchase plan, a target benefit plaplans that are not in substantial compli-
cover letter setting forth the following in-and a profit-sharing plan. One basic plaance with the qualification requirements
formation: document may not be used with respect t@r plans that are so deficient that they can-

1 The name and file folder number (ifboth defined benefit and defined contribunot be reviewed in a reasonable amount of
available) of the plan which, for reviewtion plans. A separate adoption agreemetime. A plan may be considered not to be
purposes, the plan drafter designates asd completed application form must bén substantial compliance if, for example,
the “lead plan” (including the name andsubmitted with respect to each definedt omits or merely incorporates qualifica-
EIN of the sponsor); benefit plan and each defined contributiotion requirements by reference to the ap-

2 Alist of all plans written by the planplan. In the case of a simultaneous sulplicable Code section. The Service will
drafter which are substantially identical tanission of plans using the same basic plamt consider these plans until after they
the lead plan (including the informationdocument, only one copy of the basic plaare revised, and they will be treated as
described in 1); document need be provided. If the renew requests as of the date they are resub-

3 Adescription of each place where thguests are not simultaneous, the sponsmitted. No additional user fee will be
plan for which the application is beingmust submit a copy of the basic plan docicharged if an inadequate submission is
submitted is not word-for-word identicalment with each submission and include amended to be in substantial compliance
to the language of the lead plan, includingover letter identifying the original sub-and is resubmitted to the Service within
an explanation of the purpose and effechission. The number of such basic plaBO days following the date the sponsor is
of each such difference; and document must remain the same as in tmotified of such inadequacy.

4 A certification, made under penaltyprior submission. Paired plans (as defined .09 Material Furnished to Adopting
of perjury by the plan drafter, that the inin section 4.13) must be submitted simultaEmployers - A sponsor must furnish each
formation described in 3 is true and comneously. adopting employer with a copy of the ap-
plete. .06 Sample Language - A Listing of Reproved plan, copies of any subsequent
If the sponsor or plan drafter is aware thajuired Modifications (LRM) containing amendments, and the most recently issued
a lead plan or any substantially identicatample language to be used in draftintpternal Revenue Service opinion letter.
plan has been assigned for review to a taM&P plans is available from Employee .10 Nonidentification of Questionable
law specialist, the cover letter should als@lans Rulings and Agreements. Such lamssues May Cause Delay - If the plan doc-
indicate the name of the tax law specialguage is not automatically required irument submitted as part of an opinion let-
ist, if possible. To the extent feasibleM&P plans but should be used as a guide ter request contains a provision that gives
lead plans and substantially identicatirafting such plans. An LRM may be ob+ise to an issue for which contrary pub-
plans should be submitted together. Theained by writing to the Internal Revenudished authorities exist, failure to disclose
Service will regard the information andService, Employee Plans Rulings andnd address significant contrary authori-
certification described in 3 and 4 above a8greements, Washington, D.C. 20224, Atties may result in requests for additional
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information, which will delay action on the restated plan, with the changes higtiere, such an adopting employer should

the request. lighted, along with a Form 4461 or 4461+equest a determination letter in accor-
.11 Material Furnished to EmployeeA, as applicable. (The plan and applicadance with the procedures set forth in sec-

Plans Determinations - Each mass sultion may be returned to the sponsor if théon 8 of Rev. Proc. 2000-6.

mitter and each sponsor of a non-masshanges have not been highlighted.) No

submitter plan must furnish a copy of thenore than four consecutive amendmenRECTION 12. APPROVED PLANS -

approved M&P plan and the Internal Revimay be submitted without restating thMAINTENANCE OF APPROVED

enue Service opinion letter to Employe@lan. In addition, the Service may, at it TATUS

Plans Determinations at the following adéiscretion, require plan restatement at any 57 Revocation of Opinion Letter by

dress: time that it deems necessary to adequatelys service - An opinion letter found to be
Internal Revenue Service review a plan. See section 18.05 regargy orror or not in accord with the current
Employee Plans Determinations ing required restatement of M&P plansje\ws of the Service may be revoked.
P.O. Box 2508 forGUST. __ However, except in rare or unusual cir-
Cincinnati, OH 45201 .02 No Opinion Letters for Certamcumstances, such revocation will not be
Attn: EP Determinations Amendments - An M&P plan will not lose applied retroactively if the conditions set
VSC Coordinator its qualified status and, except as progyrih in section 13.05 of Rev. Proc.
Room 4106 vided in subsection .024 below, no 0piny600_4 are met. For this purpose, such

In addition, each mass submitter musbn letter will be issued merely becaus%pinion letters will be given the same ef-
submit a list to Employee Plans Determiamendments are made which solely covegqt 4o rulings. Revocation may be ef-
nations of all sponsors that have adoptedthe following: fected by a notice to the sponsor to which
word-for-word identical plan of the mass 1 Amendments to conform a plan tQnq |etter was originally issued, or by a
submitter and a copy of any plan whichhe requirements of § 402(a) of Title | Ofregulation, revenue ruling or other state-
contains minor modifications. Each masthe Employee Retirement Income Secusant published in the Internal Revenue
submitter and sponsor of a non-mass subty Act of 1974 (ERISA), Pub. L. gjetin. The sponsor should then notify
mitter plan must also furnish Employeed3-406, 1974-3 C.B. 1, relating to named -, adopting employer of the revocation
Plans Determinations with a copy of alfiduciaries. as soon as possible.

amendments subsequently approved as to2 Amendments to conform a plantore- 5 Subsequent Required Amendments
form by the Service. Copies of word-for-quirements of § 503 of ERISA, relating to. 5, approved M&P plan must be
word identical plans of mass submittersglaims procedures. amended by the sponsor and, if necessary,
as described in section 4.10 of this rev- 3 Amendments that merely adjust they, o employer, to retain its approved status
enue procedure, need not be submitted konitations under 8§ 415, 402(9),; any provisions therein fail to meet the
Employee Plans Determinations. 401(a)(17), and 414(qg)(1)(B) to reﬂeCtrequirements of law, regulations, or other

annual cost-of-living increases, othe_zr thafsances and guidelines affecting qualifi-
amendments that add an automatic Colation that become effective subsequent

.01 Opinion Letters for SponsorOfliving adjustment provision to the plan.i, the issuance of an opinion letter. Fail-
Amendments - A sponsor may amend or 4 Amendments th,"]‘t merely reflect q,re 15 so amend could result in the loss of
restate its previously approved plan (inchange of & sponsor’'s name. Howevep n1an's qualified status. Sponsors are re-
cluding any related trust or custodial act® SPOnsor must notify the Service, inyired to make reasonable and diligent ef-
count) and EP Rulings and Agreement¥iting, of the change in name and certifyt 5 ¢ ensure that each employer which,
will entertain a request for a written opin-nat it still meets the conditions for spony, he pest of the sponsor’s knowledge,
ion as to the acceptability, for purposes of°rShip described in section 4.09. NQqntinyes to maintain the plan as an M&P
§§ 401(a), 403(a), and 501(a), of the forfgPinion letter will be issued and no usep|3n amends its plan when necessary.
of the plan as amended. If the sponsor [€€ Will be required for a mere change ifgjjyre to comply with this or any other
amending its plan, it must, except as prdl@me. However, if the sponsor wants guq irement imposed on sponsors by this
vided in section 16.02 and 16.04, submit 38W Opinion letter, it will have to submit &.eyenue procedure may result in the loss
Form 4461 or Form 4461-A, as applica®W Form 4461, 4461-A or 4461-B andy gjigibility to sponsor M&P plans and
ble, to EP Rulings and Agreements, toPY the appropriate user fee. (AlSO S&gg revocation of opinion letters that have
gether with a copy of the amendment(s), S€€tion 8.05 regarding changes in eNyeen jssued to the sponsor.

SECTION 10. AMENDMENTS

cover letter summarizing the changes tBlOYer identification numbers.) .03 Amendments Following Revenue
the plan effected by such amendment(SyecTiON 11. DETERMINATION Rulings - If an approved M&P plan is re-

and a copy of the plan which is being eTTERS AND INSTRUCTIONS TO ~ Quired to be amended to retain its ap-
amended. As soon as possible after FeRpopTING EMPLOYERS proved status as a result of publication by
ruary 7, 2000, Form 4461 and Form 4461- the Service of a revenue ruling, notice or

A will be available for downloading from  Except as provided in section 6, apsimilar statement in the Internal Revenue
the Internet at the following addressproval by the Service of the form of anBulletin (1.R.B.), then, unless specifically

http:/www.irs.gov. If the sponsor is re- M&P plan does not constitute a determistated otherwise in the revenue ruling,
stating its plan, it must, except as pronation that an employer that adopts thetc., the time by which the sponsor must
vided in sections 16.02 and 16.04, submplan will have a qualified plan. There-amend its M&P plan to conform to the re-
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qguirements of the revenue ruling, etc. anthtest opinion letter issued. as an M&P plan and which of such em-
request a new opinion letter shall be the .02 Notification to Employers - A ployers have ceased to maintain the plan
end of the one-year period after its publisponsor that intends to abandon an aps an M&P plan within the preceding
cation in the 1.R.B., and with respect tqproved M&P plan that is in use by anythree years.
any adopting employer’s plan the effecadopting employer must inform each
tive date of such amendment shall be thedopting employer that the form of the>ECTION 16. MASS SUBMITTERS
first day of the first plan year beginningplan has been terminated, that the em- ; Opinion Letters Issued to Mass Sub-
within such one-year period. ployer’s plan will become an individually pitters - EP Rulings and Agreements will,
.04 Loss of Qualified Status - If a spondesigned plan (unless the employelgpon request by a mass submitter, as de-
sor reasonably concludes that an enmadopts another approved M&P plan), angnaq in section 4.10, issue an opinion letter
ployer’s M&P plan may no longer be athat any employer with a determination,g {4 the acceptability of the form of the
qualified plan and the sponsor does not detter may continue to rely on such lettef,5<s submitter’s M&P plan and any related
cannot submit a request to correct théor if the plan is standardized, may cong,st or custodial account under §§ 401(a),
qualification failure under EPCRS, it istinue to rely as if it had received a deter403(a), and 501(a). With respect to its plan,
incumbent on the sponsor to notify themination letter) on the date the form ot o mass submitter must submit a com-
employer that the plan may no longer béhe plan is terminated but only until a,ated Form 4461 or 4461-A, as applicable,
qualified, advise the employer that adehange in law or other change in the quajly gp Rulings and Agreements. As soon as
verse tax consequences may result froification requirements. After so inform'possible after February 7, 2000, these
loss of the plan’s qualified status, and ining all adopting employers, the sponsof,.ms will be available for downloading
form the employer about the availabilityshould notify EP Rulings and Agreement$,om the Internet at the following address:
of EPCRS. See Rev. Proc. 98-22n accordance with subsection .01 abovehttp://vwvw.irs.gov. The first page of the

1998-12 L.R.B. 11. SECTION 15. RECORD KEEPING Form 4461 or 4461- A must be typed. The
SECTION 13. WITHDRAWAL OF REQUIREMENTS application must include a copy of the plan
REQUESTS (adoption agreement and basic plan docu-

.01 Filing of Opinion Letter Applica- ment) and any separate trust or custodial

.01 Notification and Effect - A sponsortion Constitutes Agreement to Complyaccount document(s). In the case of an ini-
may withdraw its request for an opiniorwith Record Keeping Requirements - Bytial submission of a basic plan document
letter at any time prior to the issuance afubmitting an application for an opinionunder this revenue procedure, the mass sub-
such letter by notifying EP Rulings andetter under this revenue procedure (or bmitter’s application must also be accompa-
Agreements in writing of such with- having an application filed on its behalfnied by applications for opinion letters filed
drawal. The sponsor must also notifjpy a mass submitter), an M&P plan sponen behalf of the requisite number of identi-
each employer who adopted the plan thabr agrees, as provided in section 4.09, tal adopters (as determined under section
the request has been withdrawn. Such aomply with the requirements imposed od.10), unless the mass submitter has al-
employer will be deemed to have an indithe sponsor by this revenue procedure, imeady satisfied this requirement in connec-
vidually designed plan. cluding the record keeping requirementton with a previous application under this

.02 Service Retains Information - Everof this section. Failure to comply with therevenue procedure involving another basic
though a request is withdrawn, EP Rulrequirements imposed on the sponsor ljlan document The application must also
ings and Agreements will retain all correthis revenue procedure may result in thimclude the required user fee. Amass sub-
spondence and documents associated withss of eligibility to sponsor M&P plans mitter may submit an application on its
that request and will not return them tand the revocation of opinion letters thabwn behalf as one of the requisite number
the sponsor. EP Rulings and Agreementsave been issued to the sponsor. of adopting sponsors. After satisfying the
may furnish its views concerning the .02 Maintenance and Availability of requisite number of adopting sponsors re-
qualified status of the plan to EP ExamiRecords of Adopting Employers - Anquirement, the mass submitter may submit
nations, which has audit jurisdiction oveiM&P plan sponsor must maintain, or havedditional applications on behalf of other
the returns of any employers that havenaintained on its behalf, for each of itsponsors that wish to adopt a word-for-
adopted the plan. plans, a record of the names, business aderd identical plan or a plan that contains
dresses, and taxpayer identification numminor modifications from the mass submit-
bers of all employers that have adopteter plan, as provided in section 16.032. In
01 Notification to the Service -Aspon-the, pla_n. Howeve_r, a sponsor need nmdition, the mass s_upmitter may then sgb—
sor should notify EP Rulings and Agree_mamtaln records with respect to employmit requests for opinion letters under this
ments in writing of an approved M&P plan€’s that, to the best of. thg sponsor’section 16.01 for _|ts ot.her plans, regardless
that is no longer used by any employer a owledge, ceased to maintain the plan ad the number of identical adopters of such
which the sponsor no longer intends tG" M&P plan_ more than three years eamther plans. .
offer for adoption. Such written notifica- 1€~ Upon written request, a sponsor must .02 Reduced Procedural Requirements
tion should be filed with EP Rulings andProvide to the Service a list of such adoptfor Sponsors That Use Mass Submitter
Agreements, Washington, D.C. 20224, Ating employers that indicates, to the best dtlans - A sponsor of an M&P plan of a
tention: T'EP:-RATICU and should referth€ sponsor’s knowledge, which of suctmass submitter must obtain an opinion let-
gmployers continue to maintain the plarer. For initial qualification, or where the

SECTION 14. ABANDONED PLANS

to the file folder number appearing on th
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sponsor’s plan includes minor modifica-sponsors and the coordination of optionamployers to make loans available under
tions, the mass submitter on behalf of thprovisions. Thus, such a representatiotimeir plans, both the basic plan document
sponsor must submit to EP Rulings andhust indicate whether a sponsor’s plaonptional provision and the adoption
Agreements a completed Form 4461-Bnay contain only one of a certain groumgreement optional provision would be
which contains a declaration by the massf optional provisions, may contain only adeleted from the sponsor’'s M&P plan.
submitter under penalty of perjury that thepecific combination of provisions, orSponsors may include or delete optional
sponsor has adopted an M&P plan that imay exclude the provisions entirely. Simprovisions of mass submitter plans, but
word-for-word identical, within the mean-ilarly, if the inclusion (or deletion) of a once the sponsor has decided to include
ing of this section, to a plan of the masspecific optional provision in a sponsor’'san optional provision, it must offer that
submitter, or an M&P plan that is a minomplan will automatically result in the inclu- provision to all adopting employers. Any
modification of the mass submitter’s plansion (or deletion) of any other optionaloptional provision which the Service de-
As soon as possible after February 7, 2000rovision, this must be set forth in theermines does not meet the requirements
Form 4461-B will be available for down-mass submitter’s representation. A flexiof this section will have to be changed to
loading from the Internet at the followingble plan may contain only optional provi-a non-optional provision or deleted from
addresshttp://mww.irs.gov. Form 4461- sions which meet the requirements of (bthe mass submitter’s plan. The following
B must be typed. If the mass submitter'’selow, and must be drafted so that this an exclusive list of the allowable op-
plan has been approved by the Service, tiggialification of any sponsor’s plan will tional provisions which a flexible plan
sponsor’s request for an opinion letter mustot be affected by the inclusion or delemay contain:

identify the letter serial number and date dion of optional provisions. For example, (i) Investment Provisions - A mass
the opinion letter issued to the mass suli- a sponsor’s defined contribution plansubmitter may offer a variety of invest-
mitter with respect to that plan. If the sponeontains an optional provision which al-ment provisions in its plan for sponsors to
sor has previously received a letter with rdows a portion of a participant’s accouninclude or delete from their version of the
spect to a plan that is identical to the mads be invested in life insurance, therplan. However, the plan as adopted by
submitter’s plan, the procedures describadhder the terms of the sponsor’s plan, ththe sponsor must provide some method
in sections 16.04 and 18.03, as applicablapplication of the proceeds must meet thi®r investing trust assets. Investment pro-
should be followed. If the sponsor is sporrequirements of 88 401(a)(11) and 41#isions are those provisions that describe
soring a word-for-word identical plan (in-A flexible plan adopted by a sponsotthe plan’s methods of investing the trust
cluding a flexible plan), a copy of the planwhich differs from the mass submitteror custodial funds, including provisions
need not be submitted. If the mass submiplan only because the sponsor has deletsdch as the availability of loans and in-
ter submits a plan with minor modifica-certain optional provisions from its planvestments in insurance contracts or other
tions, it must comply with the requirementsn conformance with the mass submitter’sunding media, and self-directed invest-
of section 16.032. The application submitrepresentation described above will benents. (Also see sections 4.05 and 5.11
ted on behalf of the sponsor must includeeated as a word-for-word identical plamegarding flexibility permitted in trust or
the required user fee. Upon receipt of theo the mass submitter plan. The Serviceustodial account documents.)

request for an opinion letter, describe@ncourages mass submitters to limit the (ii) Administrative Provisions - A
above, the Service will, as soon as clernumber of optional provisions describednass submitter may offer a variety of ad-
cally feasible, issue an opinion letter to then (b)(i) and (ii), below, which they pro- ministrative provisions in its plan for

Sponsor. vide under a flexible plan to six invest-sponsors to include or delete from their
.03 Definitions - ment provisions and six administrativeversion of the plan. However, the plan as
1 Flexible Plan - provisions. adopted by the sponsor must describe

() In general - A“flexible plan”is a (b) Optional Provisions - A flexible how the plan will be administered. Ad-

plan submitted by a mass submitter whicplan may contain only optional provisionaministrative provisions are those provi-
contains optional provisions (as definedhat comply with the requirements sesions that describe the administration of
in (b), below). Sponsors that adopt théorth below. The optional provisions maythe plan, including the powers, duties, and
flexible plan may include or delete anybe arranged as separate optional articlessponsibilities of a plan’s custodian,
optional provision that is designated asr as separate optional provisions within srustee, administrator, employer, and
such in the mass submitter’s plan, prosingle article. A flexible plan may alsoother fiduciaries. Administrative provi-
vided the inclusion or deletion of specificcontain optional provisions in the adopsions include the allocation of responsi-
optional provisions conforms to the masson agreement. For example, if a massilities among fiduciaries, the resignation
submitter’s written representation to thesubmitter flexible plan basic plan docu-or replacement of fiduciaries, claims pro-
Service concerning the choices availablment contains an optional provisioncedures under the plan, and record keep-
to sponsors and the coordination of opahich would allow for loans under aing requirements. However, procedural
tional provisions. A mass submitter mussponsor’s M&P plan, the adoption agreeprovisions that are required for plan quali-
bracket and identify the optional provi-ment could also include an optional provification are not administrative provisions
sions when submitting such plan to ERion which would enable an adopting emunder this section. For example, provi-
Rulings and Agreements and must alsployer to elect whether loans will besions that provide for the notice to partici-
provide the Service a written representaavailable under the plan it adopts. If th@ants required by § 417 and record keep-
tion describing the choices available t@ponsor does not wish to enable adoptingg required by regulations under §8
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401(k) and (m) are not administrative prodeletion results in a change to the lanceived a favorable opinion letter. If a
visions for purposes of this revenue proguage of the adoption agreement, suahass submitter fails to identify each mod-
cedure, and may not be optional proviechange will be treated as a plan amendfication, such failure will be considered a
sions. ment and the sponsor and its adopting ematerial misrepresentation and an em-

(iif) Cash or Deferred Arrangement -ployers may not continue to rely on previployer may not rely on any opinion or de-
A mass submitter may include a self-coneusly issued opinion or determinatiortermination letter that may be issued with

tained cash or deferred arrangement (detters. respect to the plan. If a mass submitter
defined in § 401(k)) for sponsors to in- 2 Minor Modification - A “minor repeatedly fails to identify such modifica-
clude or delete. modification” is a minor change to an oth+tions, the Service may deny permission to

(c) Addition of Optional Provisions erwise word-for-word identical plan of that mass submitter to submit additional
by the Mass Submitter - A mass submittethe mass submitter which does not requin@inor modifications.
may add additional optional provisions tan in-depth technical review. For exam- .04 Amendments of Mass Submitter
its plan after a favorable opinion letter iple, a change from 5 year 100% vesting tBlans - Any plan submitted by a mass sub-
issued. Generally, the addition of sucl3 year 100% vesting is a minor modificamitter must include language designating
optional provisions will not be treated as don. On the other hand, a change in thine mass submitter as agent for the spon-
plan amendment for purposes of this reunethod of accrual of benefits in a definedor for purposes of making plan amend-
enue procedure, Rev. Proc. 2000-6, arzknefit plan would not be considered anents (see section 12.02). Any sponsor
Rev. Proc. 2000-8, and sponsors andinor modification. A minor modifica- that does not wish to make the amend-
adopting employers will not be requiredion must be submitted by the mass subnents made by a mass submitter may
to obtain new opinion and determinatiommitter on behalf of the sponsor that willswitch to another mass submitter or may
letters in order to preserve relianceadopt the modified plan. Such submissubmit an application for an opinion letter
(However, the addition of a cash or desions will be reviewed on an expeditedn its own behalf. If the mass submitter
ferred arrangement or any change to theasis and opinion letters will be issued tonakes any change to the plan, other than
language of the adoption agreement sulihe sponsor as soon as possible. Howhe addition of optional provisions pur-
sequent to the issuance of an opinion leever, the Service reserves the right to dsuant to section 16.031(c), an amendment
ter will be treated as a plan amendment t@rmine if such changes are actuallgescribed in section 10.02, or a model
the mass submitter’s plan and the requirgninor. If it is determined that the changeamendment published by the Service, it
ments of subsection .04 will then apply.jre extensive or require an in-depth techmust comply with the requirements of
The mass submitter must submit such adhical review, the plan will not be entitledsection 10.01 of this revenue procedure.
ditional optional provisions to the Ser-to expedited review but will be treated a$n addition, prior to submitting an amend-
vice, along with a completed Form 4461 non-mass submitter plan. (In suciment to EP Rulings and Agreements, the
or 4461-A, as applicable, and a check avent, the Service will notify the massmass submitter must notify the Service of
money order in the amount specified irsubmitter in writing of its determination. its intention to amend the plan. Such no-
section 6.04(6) of Rev. Proc. 2000—8. N&Vithin 30 days following the date of suchtification should be submitted, in writing,
opinion letter will be issued to the masgommunication, either the mass submitten EP Rulings and Agreements, Washing-
submitter or any adopting sponsor withmay revise the plan so that the modificaton, D.C. 20224, Attention:
respect to the addition of these optionalons are minor and resubmit the revised:EP:RA:T:ICU. The Service will then
provisions. Instead, an advisory letteplan, or the sponsor may submit an addmail a list to the mass submitter showing
will be issued to the mass submitter notitional user fee in an amount equal to thall sponsors that have adopted plans that
fying it that the addition of such optionaldifference between a non-mass submittare identical to the mass submitter’s
provisions will not affect the status of fa-plan application user fee and a minoplans, as well as the specific plans
vorable opinion and determination lettersnodifier application user fee. If, afteradopted by each sponsor. The mass sub-
issued to sponsors and adopting emploguch 30 day period neither action hamitter must then submit the amended plan
ers. been taken, the application may be corte EP Rulings and Agreements for ap-

(d) Notification to Employer - If a sidered withdrawn.) To qualify for theproval, along with a list identifying all
mass submitter adds optional provisiongxpeditious review, the mass submitteadopting sponsors’ plans that will be
as described in (c), above, all adoptinghust submit a completed Form 4461-Bamended, a user fee form for each such
sponsors who wish to include the addiSuch form must be typed. In addition, theponsor, and the appropriate user fee re-
tional optional provisions must furnishmass submitter must submit a copy of thguired under section 6.04 of Rev. Proc.
each adopting employer with a copy ofmass submitter’s plan with the minor2000-8. All sponsors that have adopted
the plan which includes such additionamodifications highlighted, as well as ahe mass submitter’s plan, are identified
provisions in accordance with sectiorstatement indicating the location and efen the list submitted to the Service, and
9.09. If a sponsor decides to include diect of each change. The mass submittésr which a user fee has been submitted,
delete an optional provision after it ini-must certify under penalty of perjury thatwill be considered to have made such
tially adopted the plan, it must also furthe plan of the sponsor, except for the deamendments and will be issued opinion
nish each adopting employer with a coplineated changes, is word-for-word identifetters. In the case of minor modifier
of the new plan in accordance with seceal, within the meaning of this section, tglans, separate Form 4461-B applications
tion 9.09. However, if such inclusion orthe plan for which the mass submitter remust be filed along with copies of the
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plans as amended, user fee forms, and tbations for advisory letters for identicalSUBMITTER SPECIMEN PLANS;
user fee required by section 6.04 of Rewpecimen plans and must certify that eaddATHER PROCEDURES RELATED TO
Proc. 2000-8 for minor modifier applica-such plan is word-for-word identical toGUST
tions. Copies of the amended plan mushe lead specimen plan. The cover letter )
be sent to adopting employers and EP Deaust provide the name, address, and EIN 01 Opening of Complete GUST Pro-
terminations in accordance with sectiomf each of the practitioners. gram for M&P Plans / Delayed Submis-
9.11. Any adopting sponsor that is notin- 2 The application for the lead speciSionS - Applications for opinion letters for
cluded on the list submitted to the Servicenen plan must include a user fee in thi¥&P plans that are filed on or after May
(or in the case of a minor modifier, foramount of $3,000. 8, 2000, will be reviewed taking into ac-
which a Form 4461-B application has not 3 The application for the lead speci€ount all requirements of GUST, includ-
been filed) or which notifies the Servicemen plan must be accompanied by sepfld those that are effective in plan years
of its desire not to adopt such amendmenate advisory letter applications filed byP€dinning after December 31, 1998, as
will no longer participate as a mass subeach of the practitioners listed in theVell as the requirements of this revenue
mitter plan but must apply for an opinioncover letter for the lead specimen plarProcedure. In Announcement 99-50, the
letter on its own behalf to retain its statuFhe separate application should consist Gf€TVice announced that as of May 10,
as an M&P plan. a letter stating that the practitioner is re}999, it was temporarily discontinuing
.05 Expeditious Processing Accordedjuesting an advisory letter for a specimel'€ acceptance of applications for opinion
Mass Submitter Plans - All mass submitplan that is word-for-word identical to the@"d notification letters for M&P and re-
ter plans, including the adoption of apiead specimen plan and that the practfional prototype plans. Effective May 10,
proved mass submitter plans by sponsoroner will maintain, and furnish to the 1999, therefore, and until May 8, 2000, no
will be accorded more expeditious proService on request, a list of adopting enfPPlications for the approval of M&P
cessing than M&P plans submitted byployers. The practitioner does not need t8/2ns (other than those plans submitted
non-mass submitters, to the extent admimadicate that at least 30 employers are efursuant to subsection .02) may be sub-

istratively feasible. pected to adopt the plan. The practitiondPitted. Any application received on or
should not submit a copy of the plan. ~ &fter May 10, 1999, and prior to May 8,
SECTION 17. USER FEES 4 Auser fee in the amount of $100 must000 (other than those submitted pursuant

" . be paid for each separate advisory lettdp Subsection .02) will be returned.
et sl i B e P v
6.04 of Rev. Proc. 2000-8 sets forth the © An application for an advisory |etterSutt))m_|tters and I;Ia?onzl Sponsors _4Mfgs
user fees for applications for opinion and®’ & specimen plan that has been fi|eaudm|ti¢rs l(as etnec 1n jefgtlocr;' 10)
advisory letters for M&P plans. The usetnder the general procedures in sectidif'd hational sponsors (as defined in sec-

fees in section 6.04 of Rev. Proc. 2000-8-07 (;)de?V' P;_OC' 2000_% Caﬁ[?] b
At e amended at any time, even after the i i ,
apply to all applications for opinion and y 2000, and will not be subject to the de-

; suance of an advisory letter, to designa A :
advisory letters for M&P plans that are y 9 ved submission reguirement of subsec-

filed under this revenue procedure. the plan as a lead specimen plan by paf :
02 Reduced User Fegs for SubmissigRent of the required additional user fe on .01. Inthe case of a national sponsor,

of Identical Volume Submitter Specimer?"d Submission of the other informatior?a‘ih application submitted during this
Plans - Section 6.07 of Rev. Proc. 2000-8"d fees described above. eary sdul:t))mlsrflon period must bfe accom-
sets forth the user fees for applications for 6 After the initial submission of advi- pandle é/ the spoltnso; s cert |ctaht|ct)n.i
advisory letters for volume submitterSCrY letter applications by at least 30 pracl'acie Unaer penery ol perjury, that |

plans. Rev. Proc. 2000-8 is modified t§itioners, applications may be filed pymaintains a list of adopting employers
provide reduced user fees for advisory lePther practitioners who will sponsor tngwhich establishes that the sponsor is a na-
ters in cases involving the submission Jrord-for-word identical plan. The alop"_tlonal sponsor as defined in section 4.11.

at least 30 identical volume submittefc@tion must include the practitioner's' "® Service reserves the right to request a
specimen plans under the following pro@9réément to maintain, and furnish to th€OPY of such list in order to verify that
cedures: Service on request, a list of adopting enfl€S€ requirements have been met.

1 A practitioner must submit an app”-P'OyefSJ a certification by the sponsor of .03 Service to Mail Lists of Identical

. : . i Adopters to Mass Submitters Approved
cation for an advisory letter for a speciil® lead specimen plan that the practﬁnder Rev. Proc. 89-9 and Rev. Proc.

ioner’s plan is word-for-word identical to
men plan (herafter referred to as the |‘?aﬁ)]0 | dp : lan: and fee 39-13 - Within 30 days after the effective
specimen plan). The application must in¢ '€ad SPECIMEN plan, and a useriee iy -~ . . = e procedure. the Ser
clude the plan and trust and all the othdP® amount of $100. A copy of the plarflate of this revenue procedure, the Ser-
p vice will mail to each person that was ap-

information required by section 9.07 ofShould not be submitted. -
Rev. Proc. 20(?0—6. H>cl)wever the cover 7 All of the above applications are to p@roved as a mass submitter under Rev.

letter for the application need not includ&eNt t the address in section 9.07(1) gjroc. 89-9 or Rev. Proc. 89-13 a list of

those sponsors that have previously
it ev. Proc. 2000-6.
a certification that at least 30 emponerg adopted plans that are word-for-word

dion 4.11) may submit applications for ap-
Jroval of M&P plans beginning April 7,

are expected to adopt similar plans; ingecTioN 18. OPENING OF identical to the mass submitter’s plans
stead, the cover letter must state that glonp| ETE GUST PROGRAM FOR  along with such plans' file folder num-
least 30 practitioners are submitting applig;gp pLANS AND VOLUME bers. Mass submitters should use these
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lists, in accordance with the instructionghe qualified status of their M&P plans. section), the employer and an M&P plan
provided with such lists, in applying for .07 Opening of Complete GUST Pro-sponsor or volume submitter practitioner
opinion letters under this procedure wittgram for Volume Submitter Specimenexecute a written certification of the em-
respect to these sponsors’ plans. The&dans - The Service will begin to issue adsloyer’s intent to amend or restate its plan
instructions will allow mass submitters tovisory letters for volume submitter speciby adopting the sponsor’s or practi-
submit applications for opinion letters ormen plans that take into account all of thdoner's GUST-approved M&P or volume

behalf of the identical adopters withoutequirements of GUST beginning Marchsubmitter specimen plan; and

filing Form 4461-B. 8, 2000. 3 by December 31, 2000, the sponsor
.04 Treatment of In-Process Applica- or practitioner submits an application for
tions - As provided in AnnouncementSECTION 19. REMEDIAL a complete GUST opinion or advisory let-

99-50, the Service will continue toAMENDMENT PERIOD ter for the M&P plan or volume submitter
process all M&P and regional prototype ¢ Purpose - The purpose of this sespecimen plan referred to in 1 or 2 (even
plan applications submitted before May;y is to ensure that employers will havdl the M&P plan is an identical adoption
10, 1999, in accordance with the provi- o months after an M&P plan or volumeCf @ mass submitter plan).

sions of Rev. Procs. 89-9, 89-13, 98-14, ,pmitter specimen plan is approved for .04 Period of Extension - If the preced-
and 98-53. Any letter issued to such gsT in which to adopt the approvedhg requirements are satisfied, the reme-

plan will not consider this revenue procey | as a timely GUST restatement. Enfial amendment period for the employer’s
dure or certain provisions of GUST tha

loyers will be eligible for this 12-month Plan will not expire before the end of the
are effective after 1998. AIternativer,period if they are prior adopters of arfwelfth month beginning after the date on
sponsors may withdraw any pending preygp regional prototype, or volume sub-Which a GUST opinion or advisory letter

May 10, 1999-application relating to anyitter specimen plan, or if they certify'S issued for the M&P or volume submit-
M&P or regional prototype plan. In thisy, they intend to restate their plan fofer specimen plan referred to in subsec-
case, the user fee will not be refundeqg ;g1 using an M&P or volume submit-tion .03 or the opinion or advisory letter
However, if a new application pertaining;q, specimen plan, and the M&P mar{ipplication for the plan is withdrawn.
to the same plan is subsequently filed O8honsor or volume submitter practitionewithin this period, the employer must
or before December 31, 2000, the user feg,pmits its plan for GUST-approval byamend or restate its plan by adopting the
for the new application will be waived. yocember 31, 2000. GUST-approved M&P or volume submit-
The sponsor should indicate on the face of 75 Extension of Remedial Amend-l€" specimen plan (or another GUST-ap-
the application form that the user fee iS,ant Period - If the requirements in subProved M&P or volume submitter speci-
being waived pursuant to Announcementq tion .03 are satisfied, the remedidle" plan, or individually designed GUST
99-50 and this revenue procedure. amendment period for an employer's p|aﬁ1mendments) and, if required for reliance,
.05 Required Restatement of M&P i not expire before the time described€duest a determination letter.
Plans - M&P plans must be restated thg, s,psection .04. For purposes of this .05 Prior Adopters Deemed to Have
first time they are submitted for GUSTsection, the remedial amendment perioﬁ‘dOpted Other Plans of Sponsor or Practi-
opinion letters under this revenue procéyeans the remedial amendment perior[i_)oner for Purposes of This Section - An
dure. Amendments or working copies Ofjatermined under § 1.401(b)-1 and re§mployer that adopts, before the end of the
plans in a restated format, in lieu of actugb,,- 97-41 and Rev. Proc. 98-14, botigmedial amendment period (determined
plan restatement, will not be accepted,q modified by Rev. Proc. 99-23. As pro\_/vithout regard to the extension provided by
However, restatement will not be requireq;qeqd in section 3.05, where it is appropriIhiS section), any M&P plan or volume sub-
if the M&P plan was restated in CONNe€C;q in this section (for example, in subsednitter specimen plan of a sponsor or practi-
tion with an application for an opinion let-4, .031), the term “M&P plan” includes tioner will, for purposes of this section, be
ter under Rev. Proc. 98-14 and the pl%gional prototype plans under Rev. Prodeemed to have adopted each other M&P
received a favorable letter. Except as Pr&9_13, and the term “opinion letter” in-plan or volume submitter specimen plan of
vided in section 16.04, the sponsor muslj,,des notification letters issued undefhat sponsor or practitioner. Likewise, an

highlight in the restated plan all changegea, proc. 89-13. employer that certifies, before the end of
that have been made to the last approved ()3 Requirements for Extension - Thdéhe remedial amendment period (deter-
version of the plan. requirements of this subsection .03 ar@ined without regard to the extension pro-

.06 Completion of New Adoption g,sisfied if: vided by this section), its intent to adopt
Agreements for M&P Plans - Employers 1 pofore the end of the remediafny M&P plan or volume submitter speci-
must complete new adoption agreement§,endment period (determined withoufe" plan of a sponsor or practitioner will,
when M&P plans are restated for GUSTregard to the extension provided by thifor purposes of this section, be deemed to
Part of the reason for this requirement i§ection), the employer adopts an Mepave made such a certification with respect
that employers must conform their adopman or volume submitter specimen plaﬁo each other M&P plan or volume submit-
tion agreement choices to the operation ?Fegardless of whether such plan has ter specimen plan of that sponsor or practi-
their plans during the GUST transition peTrn ‘gg opinion or advisory letter): or tioner.
riod. Except as provided in section 6, em- 5 pafore the end of the remedial 06 Certain Employer Amendments
ployers must also request new determingendment period (determined withouPisregarded for Purposes of This Sec-
tion letters in order to have reliance as tPegard to the extension provided by thilion - An employer that has adopted an
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M&P plan or a volume submitter speci-Among the factors that the Service willyear beginning on or after January 1,
men plan may have modified the plan irtonsider in determining whether a fur2000, to the extent necessary to comply
a such a way that the plan, as adopted blger extension will be granted arewith regulations or administrative guid-
the employer, would not be considereavhether the sponsor or practitioner haance of general applicability which has
an M&P plan or a volume submittertaken reasonable steps to ensure that theen issued since the date of the plan’s
plan. Nevertheless, for purposes of thiprocess of restating employers’ plans fofavorable TRA ‘86 letter. For this pur-
section, such a plan will be treated as aBUST is completed as promptly as pospose, plan amendments will be deemed
M&P or volume submitter plan and will sible, whether substantial hardship téo have been adopted on the last day of
be eligible for the remedial amendmenémployers or the sponsor or practitionethe first plan year beginning on or after
period extension provided by this secwould result if such an extension werddanuary 1, 2000, if they are in fact
tion. For example, an employer mayot granted, whether such an extensioadopted after that date but within the
have adopted an individually designeds in the best interests of plan participlan’s remedial amendment period as
GUST-related amendment to an M&Ppants, and whether the granting of thextended by this section. The amend-
plan that would have caused the plan textension is adverse to the interests ofients must be made effective no later
be considered an individually designedhe Government. Requests for a furthehan the first day of the first plan year
plan under section 5.02 of Rev. Procextension should be addressed to theeginning on or after January 1, 2000.
89-9. Despite the individually designedCommissioner, Tax Exempt and Govif the plan’s remedial amendment period
amendment, the plan will be treated asrnment Entities Division, P.O. Boxhas been extended by this section, the
an M&P plan for purposes of this sec-14073, Ben Franklin Station, Washingamendments may be made effective ear-
tion. ton, D.C. 20224, Attention: lier than the first day of the plan year in
07 No Extension Where M&P PlanT:-EP:RA:T:ICU. However, the Servicewhich the amendments are adopted to
Sponsor or Volume Submitter PractjWill not accept requests for a further exthe extent necessary to comply with this
tioner Fails to Make Timely Request fofténsion before the later of December 3Tequirement.
GUST Opinion or Advisory Letter - If 2000, or the date of issuance of a GUST
an employer’s plan would otherwise be@Pinion or advisory letter with respect toSECTION 20. EFFECT ON OTHER
eligible for the extension described irfh€ sponsor’s or practitioner’s M&p orPOCUMENTS

subsection .04, but the M&P sponsor o¥0lume submitter specimen plan.

volume submitter practitioner fails to ‘01 The following revenue proce-
. er p . .10 Required Amendments for Planslures are superseded: Rev. Procs. 89-9,
submit an application for a GUST opin-

. . with Extended Reliance on TRA ‘8689-13, 90-21, 92-41, 93-10, and
ion or advisory letter by December 31

. . Letters - Under Rev. Proc. 89-9, Rev95-42.
2000, the remedial amendment perio roc. 89-13 (both as modified by Rev _
for the employer’s plan will not be ex- : y - .02 Section 8.03 through 8.08 of Rev.

tended. Proc. 93-9, 1993-1 C.B. 474), ReVproc. 91-66 is superseded. The balance
: . Proc. 93-39, 1993-2 C.B. 513, Anof Rev. Proc. 91-66 was previously su-
-08 Information To Be Submittednoyncement 94-85, 199426 I.R.B. 23perseded; therefore, Rev. Proc. 91-66 is
with Determination Le_tte_r Application - g4nd Rev. Proc. 95-12, 1995-1 C.B. 50%0w superseded in full
An employer that avails itself of the eX-pjans that were submitted to the Service 3 Section 4 of Rev. Proc. 93-9 is

tension provided by this section must inythin certain deadlines for determinas

. . : . 93-9 was previously superseded; there-
cation either evidence of adoptionynder TRA '86 and received favorableiy e Rey. Igroc. 93—% is ICr)1ow superseded
before the expiration of the remedialgtters were entitled to extended rem full

amendment period (determined without i i -
fiance. During the extended reliance pe 04 Section 8.05 of Rev. Proc.

regard to this section), of an M&P orjoq, a plan generally was not require ) -,

copy of the certification described ingmended for regulations or administra- 1 subsection (2) is modified to pro-
subsection .032. tive guidance of general applicability is-vide that whether an employer may rely

.09 Discretionary Extensions - If ansued after the date of the plan’s lettePn @n opinion letter for a standardized
M&P sponsor or volume submitter prac-which interpret the qualification require-Plan without requesting a determination
titioner determines that the extension ofnents in effect when the letter was isletter will be determined under section 6
the remedial amendment period prosued. As modified by Rev. Proc. 99—230f this revenue procedure; and
vided by this section does not allow sufthe extended reliance period continued 2 subsection (3) is deleted.
ficient time for employers to adopt theuntil the earlier of the last day of the last .05 Rev. Proc. 2000-8 is modified as
sponsor’s or practitioner’s GUST-ap-plan year commencing prior to Januaryrovided in section 17.
proved M&P or volume submitter speci-1, 2000, or the date established for plan g Announcement 99-50 is modified.
men plan and, if required for relianceamendment by any legislation effective
request determination letters, the sporafter the date of the plan’s letter. As furSECTION 21. EFFECTIVE DATE
sor or practitioner may request a furthether provided in Rev. Proc. 99-23, a
extension. At its discretion, the Servicgplan with extended reliance must be This revenue procedure is effective
may grant such a further extensionamended by the last day of the first plafebruary 7, 2000.
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SECTION 22. PAPERWORK RE-on (202) 622-6074/75 (These telephonormation provided in the Safe Harbor

DUCTION ACT

The collections of information con-
tained in this revenue procedure have
been reviewed and approved by the OSafe Harbor Explanation—
fice of Management and Budget in accor€ertain Qualified Plan
dance with the Paperwork Reduction Achistributions
(44 U.S.C. 3507) under control number
1545-1674. .

An agency may not conduct or sponsofyotice 2000-11
and a person is not required to respond to,
a collection of information unless the colPURPOSE
lection of information displays a valid
control number.

numbers are not toll-free.)

Explanation. The Small Business Job
Protection Act of 1996, P.L. 104-188,
section 1401(a), amended Code 8§
401(a)(9) to alter the rules relating to the
commencement of minimum required dis-
tributions and also amended Code §
402(d) to eliminate the special five-year
averaging tax treatment for lump sum dis-
tributions (although transition rules retain
ten-year special averaging for individuals
who satisfy certain requirements). The
Internal Revenue Service Restructuring

This notice contains a “Safe Harbolzpng Reform Act of 1998 (“RRA”), P.L.

The collections of information in this EXplanation” that plan administrators;ps.206, section 3436, amended Code §
revenue procedure are in sections 5.1#ay provide to recipients of eligible 72(t) to provide an additional exception to
9.11, 12.02, 12.03, 15.02, 17.02, 18.0g0llover distributions from qualified planshe early withdrawal tax for tax levies on
19.02 and 19.09. This information is rein order to satisfy § 402(f) of the Internalyyalified plans.  RRA, section
quired in connection with the determinaReévenue Code. It is an updated versiogioos(c)(2)(A), also amended Code §
tion of plan qualification. This informa- Of the Safe Harbor Explanation that wago2(c)(4) to provide that certain hardship
tion will be used to determine whether ®ublished in Notice 92-48, 1992-2 C.Bgyjstributions are not eligible for rollover.

plan is entitled to favorable tax treatment377-
The collectlt_)ns of information are mandaBACKGROUND
tory. The likely respondents are banks,

Temporary and Proposed Income Tax
Regulations under Code 88 401(a)(31),
402(f), 403(b) and 3405(c), which were

insurance companies, other financial in- Section 402(f) requires a plan adminispublished in conjunction with Notice
stitutions, law, actuarial and consultingrator to provide a written explanation t092—-48, have since been finalized. Final
firms, employee benefit practitioners anciny recipient of a payment that could bgegulations under Code 88 402(c) and
employers. rolled over (an “eligible rollover distribu- 3405(c) now address withholding on em-
The estimated total annual reportingion”) to an individual retirement arrange-ployer securities and the treatment of plan
and/or record keeping burden is 408,56ment described in Code § 408(a) or (blpan offset amounts, and new regulations
hours. (“traditional IRA”) or to a qualified em- have been published under Code §
The estimated annual burden per reployer plan described in Code § 401(a) o#01(a)(31), and also under § 402(f) (relat-
spondent/record-keeper varies from 1@n annuity described in Code § 403(ang to paperless technologies).
minutes to 2000 hours, depending on in“qualified employer plan”). The written
dividual circumstances, with an estimaterégplanation mzstycovper th)e direct rollovep”FE HARBOR AND ALTERNATIVE
average of 1.53 hours. The estimaterliles, the mandatory income tax with—<" -ANATION
number of respondents and/or recorcholding on distributions not directly  This notice contains an updated model
keepers is 266,530. rolled over, and the tax treatment of distrigyritten explanation (“Safe Harbor Expla-
The estimated annual frequency of rebutions not rolled over (including the spepation”) that meets the requirements of
sponses (used for reporting requirementsal tax treatment available for certaincode § 402(f) if it is provided to the re-
only) is once every three years. lump sum distributions). - Section 402(f)ipient of an eligible rollover distribution
Books or records relating to a collecprovides that this explanation must bgyithin a reasonable period of time before
tion of information must be retained agjiven within a reasonable period of timgne distribution is made. In general, under
long as their contents may become matebefore the plan makes an eligible rolloveg 1.402(f)-1 of the regulations, a reason-
ial in the administration of any internaldistribution. able period of time for providing an ex-
revenue law. Generally tax returns and Section 521(d) of the U”employmemplanation is no less than 30 days and no
tax return information are confidential, asCompensation Amendments of 1992, P.L;ore than 90 days before the date on
required by 26 U.S.C. 6103. 102-318 (UCA) directed the Secretary ofyhich a distribution is made.
the Treasury to develop a model explana- |, using the Safe Harbor Explanation, a
tion that could be used to satisfy the repjan administrator may “customize” the
The principal author of this revenueduirements of § 402(f) of the dee, aSafe Harbor Explanation by omitting any
procedure is James Flannery of the Ta@@e.ndEd- The model ex.planatlon WaSortion that could not apply to the plan.
Exempt and Government Entities Divi-originally published as Notice 92—-48 andtor example, if the plan does not hold
sion. For further information regardingiS referred to in that Notice as a Safe Haifter-tax employee contributions, the
this revenue procedure, contact the Enf0r Explanation. paragraph headed “Non-taxable Pay-
ployee Plans telephone assistance service! Nis updated notice is being issued tghents” could be eliminated. Similarly, if
between the hours of 1:30 and 3:30 p.néflect changes made to the Code and Ihe plan does not provide for distributions
Eastern time, Monday through Thursdaysome Tax Regulations that affect the ingt employer stock or other employer se-
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curities, the paragraph headed “Employer Comments related to this notice, in- SUMMARY
Stock or Securities” could be eliminatedcluding comments with respect to sum-
Other paragraphs that may not be relevantary § 402(f) notices, can be addressed to 1 N€r€ aré two ways you may be able to
to a particular plan include, for exampleCC:DOM:CORP:R (Notice 2000—11),"€ceive a Plan payment that is eligible for
“Payments Spread Over Long Periods,foom 5228, Internal Revenue Service/0llover: ,
“Direct Rollover of a Series of Pay-POB 7604, Ben Franklin Station, wash(}) certain payments can be made directly
ments,” “Special Tax Treatment,” “Hard-ington, DC 20044. In the alternative [0 @ traditional IRA or, if you choose, an-
ship Distributions,” and “Repayment ofcomments may be hand delivered be2ther qualified employer plan that will ac-
Plan Loans.” In addition, a plan administween the hours of 8 a.m.and 5 p.m. t6€Pt it (DIRECT ROLLOVER'), or
trator may provide additional informationCC:DOM:CORP:R (Notice 2000—11),(2) the payment can be PAID TO YOU.
with the Safe Harbor Explanation, if theCourier’s Desk, Internal Revenue Ser- !f you choose DIRECT ROLLOVER
information is not inconsistent with thevice, 1111 Constitution Avenue Nw, ° Your payment will not be taxed in the
Safe Harbor Explanation. Washington, DC.  Alternatively, taxpay- Ccurrent year and no income tax will be
Alternatively, a plan administrator caners may transmit comments electronically withheld. . .
satisfy § 402(f) by providing distributeesvia the IRS Internet site at: ° Your payment will be made directly
with an explanation that is different fromhttp://Awww.irs.gov/tax_regs/regslisthtml. L0 your traditional IRA or, if you

the Safe Harbor Explanation. Any eXplabRAFTING INFORMATION CIhOO?E, tto anot[ler qualifiﬁd empi;)yer
nation must contain the information re- Eqan Y acctep : yctJl:)r o IIO\:jer. (?[Uf

. : . an payment cannot be rolled over to a
quired by § 402(f) and must be written in - thq principal authors of this notice are Roth FI)R),/A a SIMPLE IRA. or an edu-
a manner designed to be easily unde§ieyen Linder of the Tax Exempt and cation IRA because these are not tradi-
stood. _ Government Entities Division (T:EP) and  tjonal IRAs

If the law governing the tax treatmentAmy L. Speetjens of the Office of Chief '
of distributions or the other provisionscq nsel (EBEO). For further information . "
covered by the Safe Harbor EXpla”atio'Fegarding this notice, contact the Em- when you take it out of the traditional

. o . IRA or the qualified employer plan.
is amended after publication of this noy|gvee Plans taxpaver assistance tele-
tice, the Safe Harbor Explanation will notg Y pay If you choose to have a Plan payment

hone service between the hours of 1:3l(|')l ‘o alin
; at is eligible for rollovePAID TO YOU
satisfy § 402(f) to the extent that the Safg,y 3-30 p.M. Eastern time, Monday . vo, V\?i” receive only 80% of the pay-
Harbor Explanation no longer accuratelyrough Thursday by calling (202) 622- ment, because the Plan Administrator is

describes the relevant law. 6074. Mr. Linder can be reached at (202) yequired to withhold 20% of the pay-
EFFECT ON OTHER DOCUMENT 622-6214. Ms. Speetjens can be reachednant and send it to the IRS as income

_ _ at (202) 622-6090. (These telephone oy \ithholding to be credited against
Notice 92-48 is obsoleted. numbers are not toll-free numbers.)

o Your payment will be taxed later

your taxes.
REQUEST FOR COMMENTS TEXT OF THE SAFE HARBOR > Your payment will be taxed in the
EXPLANATION current year unless you roll it over.
The preamble to the proposed regula- Under limited circumstances, you may
tions under § 402(f) that were issued in be able to use special tax rules that

December 1998 included an example of SPECIAL TAX NOTICE REGARDING (4 reduce the tax you owe. How-
a summary 8 402(f) notice that the Ser- PLAN PAYMENTS ever, if you receive the payment before
vice and Treasury believe satisfies the This notice contains important infor- 29€ 59-1/2, you also may have to pay
requirements for a summary notice st ation you will need before you decide &7 additional 10% tax.

forth in those proposed regulations. Seg, to receive your Plan benefits. o You can roll over the payment by
63 Fed. Reg. 70071, 70074 (December this notice is provided to you by [IN- paying it to your traditional IRA or to
18, 1998). The example was not ingeRrT NAME OF PLAN ADMINISTRA- another qualified employer plan that
tended as a model summary or as the &¥OR] (your accepts your rollover within 60 days
clusive form for such a summary. How-.5,se all or part of the payment that you after you receive the payment. The
ever, the Service and the Treasury| soon receive from the [INSERT amount rolled over will not be taxed
believe that additional guidance providyame OF PLAN] (the “Plan”) may be until you take it out of the traditional
ing one or more additional examples OEIigibIe for rollover by you or your Plan IRA, or the qualified employer plan.
summary notices may be appropriateayministrator to a traditional IRA or an- ° 'f you want to roll over 100% of
Accordingly, the Service and Treasuryyipar qualified employer plan. A “tradi- the payment to a traditional IRA or
invite comments and suggestions frong;nal IRA” does not include a Roth IRA, another qualified employer plapou
interested parties concerning the devekpLE IRA, or education IRA. must find other money to replace the
opment of additional examples for use ¢ you have additional questions after 20% that was withheldIf you roll

in the circumstances described in thosn%ading this notice, you can contact your ©Ver only the 80% that you received,
proposed regulations. We encouraggian administrator at [INSERT PHONE YOU will be taxed on the 20% that
interested parties to submit examples q§yMBER OR OTHER CONTACT IN-  Was withheld and that is not rolled
summary notices that may be used in trpORMAﬂON] over.

development of further guidance.
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MORE INFORMATION ployer. DIRECT ROLLOVER of a Series of
Hardship DistributionsA hardship dis- Payments If you receive a payment that

l. PAYMENTS THAT tribution from your employer’s 401(k) can be rolled over to a traditional IRA or
CAN AND CANNOT BE plan may not be eligible for rollover. another qualified employer plan that will
ROLLEDOVER................. 1 Your Plan Administrator should be able taccept it, and it is paid in a series for less
Il. DIRECT ROLLOVER. . . . ... ... [ teII_you if your payment includes amountghan ten years, your choice to make or not
which cannot be rolled over. make a DIRECT ROLLOVER for a pay-
[lI. PAYMENT PAID TO YOU. . . ... [ ment will apply to all later payments in

Il. DIRECT ROLLOVER the series until you change your election.
IV. SURVIVING SPOUSES,

ALTERNATE PAYEES A DIRECT ROLLOVER is a direct You are free to ch_ange your election for
AND OTHER BENEFICIARIES . . | [] Paymentof the amount of your Plan beneNY later payment in the series.

fits to a traditional IRA or another quali- lIl. PAYMENT PAID TO YOU
I. PAYMENTS THAT CAN AND CANNOTfied employer plan that will accept it.
BE ROLLED OVER You can choose a DIRECT ROLLOVER If your payment can be rolled over

._.._.of all or any portion of your payment thatunder Part | above and the payment is
Payments fr_om_the_PIan”may be “eligiis an eligible rollover distribution, as de-made to you in cash, it is subject to 20%
ble rollover distributions.” This meansgcipeq in Part | above. You are not taxethcome tax withholding. The payment is
that they can be rolled over to an IRA 0g, 4y nortion of your payment for whichtaxed in the year you receive it unless,
to another employer plan that acceptgy, choose a DIRECT ROLLOVER until within 60 days, you roll it over to a tradi-
rollovers.  Payments from a plan canngly,; |ater take it out of the traditional IRAtional IRA or another qualified employer
be rolled over to a Roth IRA, a SIMPLEy, 4 ajified employer plan. In addition,plan that accepts rollovers. If you do not
IRA, or an education IRA. Your Plan ad+ jncome tax withholding is required forroll it over, special tax rules may apply.
ministrator should be able to tell you whag y hortion of your Plan benefits for Income Tax Withholding:

portion of your payment is an eligibley,nich you choose a DIRECT Mandatory WithholdingIf any portion

rollover distribution. ROLLOVER. of your payment can be rolled over under
The foIIowmg.types of paymentRannot  pIRECT ROLLOVER to a Traditional Part | above and you do not elect to make
be rolled over: IRA. You can open a traditional IRA toa DIRECT ROLLOVER, the Plan is re-

Non-taxable Paymentsin general, (oceive the direct rollover. If you chooseguired by law to withhold 20% of that

only the “taxable portion” of your pay- 5 have your payment made directly to amount. This amount is sent to the IRS as
ment can be r?lled over. If you havgggitional IRA, contact an IRA sponsorincome tax withholding. For example, if
made “after-tax” employee contributionsgally a financial institution) to find outyou can roll over a payment of $10,000,
to the Plan, these contributions will b&,qy tq have your payment made in a dienly $8,000 will be paid to you because
non-taxable when they are paid t0 yOUect rgllover to a traditional IRA at that in-the Plan must withhold $2,000 as income
and they cannot be rolled over. (After-taxittion. If you are unsure of how to in-tax. However, when you prepare your in-
employee contributions generally are conest your money, you can temporarilycome tax return for the year, you must re-
tributions you made from your own payegtaplish a traditional IRA to receive theport the full $10,000 as a payment from
that were already taxed.) Your Plan Adpayment, However, in choosing a tradithe Plan. You must report the $2,000 as
ministrator should be able to tell you howjqna| |RA, you may wish to considertax withheld, and it will be credited
much of your payment is the taxable poryhether the traditional IRA you chooseagainst any income tax you owe for the
tion and how much is the after-tax eMmyj| ajiow you to move all or a part of year.
ployee contribution portion. __your payment to another traditional IRA Voluntary Withholding If any portion
Payments Spread over Long Periodsy 5 |ater date, without penalties or othesf your payment is taxable but cannot be
You cannot roll over a paymentif it is parfimitations. See IRS Publication 590;  rolied over under Part | above, the manda-
of a series of equal (or aimost equal) paygjyigual Retirement Arrangementfor  tory withholding rules described above do
ments that are made at least once a y&gpye information on traditional IRAs (in- not apply. In this case, you may elect not
and that will last for _ cluding limits on how often you can rollto have withholding apply to that portion.
° your lifetime (or your life eX- gyer petween IRAS). To elect out of withholding, ask the Plan
pectancy), or __ DIRECTROLLOVER to a Planif you Administrator for the election form and
> your lifetime and your beneficiary’s 5r6 employed by a new employer that haglated information.
litetime (or life expectancies), or a qualified employer plan, and you want a Sixty-Day Rollover Optian If you re-
> aperiod of tenyears ormore.  jrect rollover to that plan, ask the Plarceive a payment that can be rolled over
_Required Minimum PaymentBegin- - Agministrator of that plan whether it will under Part | above, you can still decide to
ning when you reach age 70-1/2 or retirgyccent your rollover. A qualified em-roll over all or part of it to a traditional
whichever is later, a certain portion Ofyjover plan is not legally required to aciRA or another qualified employer plan
your payment cannot be rolled over be”éept a rollover. If your new employer’sthat accepts rollovers. If you decide to
cause itis a “required minimum payment, ;o does not accept a rollover, you caroll over, you must contribute the amount
that must be paid to you. Special ruleghgose 3 DIRECT ROLLOVER to a tra-of the payment you received to a tradi-
apply if you own 5% or more of your eM-gsigng| |RA. tional IRA or another qualified plan
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within 60 days after you receive the paythe amount of your deductible medicatreatment for later payments from the
ment The portion of your payment that isexpenses. See IRS Form 5329 for momlan. If you roll over your payment to a
p your pay p Y your pay
rolled over will not be taxed until you information on the additional 10% tax. traditional IRA, you will not be able to
take it out of the traditional IRA or the Special Tax Treatment If You Were Bornse special tax treatment for later pay-
qualified employer plan. before January 1, 1936If you receive a ments from the traditional IRA. Also, if
You can roll over up to 100% of yourpayment that can be rolled over undeyou roll over only a portion of your pay-
payment that can be rolled over undePart | and you do not roll it over to a tradi-ment to a traditional IRA, this special tax
Part | above, including an amount equaional IRA or other qualified employer treatment is not available for the rest of
to the 20% that was withheld. If youplan that will accept it, the payment willthe payment. See IRS Form 4972 for ad-
choose to roll over 100%, you must findbe taxed in the year you receive it. Howsditional information on lump sum distrib-
other money within the 60-day period tcever, if the payment qualifies as a “lumputions and how you elect the special tax
contribute to the traditional IRA or thesum distribution,” it may be eligible for treatment.
qualified employer plan, to replace thespecial tax treatment. (See also “Em- Employer Stock or Securitie§ here is
20% that was withheld. On the otheployer Stock or Securities”, below.) Aa special rule for a payment from the Plan
hand, if you roll over only the 80% thatlump sum distribution is a paymentthat includes employer stock (or other
you received, you will be taxed on thewithin one year, of your entire balanceemployer securities). To use this special
20% that was withheld. under the Plan (and certain other similarule, 1) the payment must qualify as a
Example The portion of your payment that canplans of the employer) that is payable ttump sum distribution, as described
b(e)urg::igsc;"g #:\f’eeirt Pzir(tj 'toab;’;’e \'(Sofmlogiei‘/ ou afteryou have reached age 59-1/2 oabove, except that you do not need five
és 000, and $2.000 W“'IDbe sen){tolthe IRS as incomaEcause you have separated from servigears of plan participation, or 2) the em-
tax witrylholdingi Within 60 days after receiving theWith your employer (or, in the case of gloyer stock included in the payment
$8,000, you may roll over the entire $10,000 to a treself-employed individual, after you havemust be attributable to “after-tax” em-
ditional IRA or a qualified employer plan. To doreached age 59-1/2 or have become diployee contributions, if any. Under this
th';']yg‘;dm"ozvsvri”th;afs'?(?cf’iri’gussrzeggg’i?o‘;;ogrﬁfabled). For a payment to be treated asspecial rule, you may have the option of
sources (ygursavings aloan etc.)’. In this case. (hdMP sum distribution, you must havenot paying tax on the “net unrealized ap-
entire $10,000 is not taxed unt'”you take it out of th&€€n a participant in the plan for at leagireciation” of the stock until you sell the
traditional IRA or the qualified employer plan. If five years before the year in which you restock. Net unrealized appreciation gener-
you roll over the entire $10,000, when you file yourceived the distribution. The special tally is the increase in the value of the em-
gﬁ%r:;;agogu;tigg% may get a refund of part or ajya atment for lump sum distributions thaployer stock while it was held by the Plan.
If on the other hand you roll over only $8,000M3Y be available to you is describedror example, if employer stock was con-
the $2,000 you did not roll over is taxed in the yeaP€IOW. tributed to your Plan account when the
it was withheld. When you file your income tax re- Ten-Year Averaginglf you receive a stock was worth $1,000 but the stock was
turn you may get a refund of part of the $2,000 with- Jump sum distribution and you wereworth $1,200 when you received it, you
hg:ld'ml(l"(')‘\)/‘g’f;’he;e?]rt‘i);er?fg%(')% likely to be larger it horn pefore January 1, 1936, you cawould not have to pay tax on the $200 in-
y Additional 10% Ta;< If.)You Are under make a one-time election to figure therease in value until you later sold the
Age 59-1/2 If ouoreceive a pavment be- tax on the payment by using “10-yeastock.
fo?e ou reacr?a e 59-1/2 agdy ou do not averaging” (using 1986 tax rates). Ten- You may instead elect not to have the
roll ityover then ign addition to thye reqular Y€ averaging often reduces the tagpecial rule apply to the net unrealized ap-
income ta;< ou’ mav have to pa angextra you owe. preciation. In this case, your net unreal-
tax equal t(; {0% of}':he taxablpe yortion of Capital Gain Treatment.If you re- ized appreciation will be taxed in the year
the qa ment. The additional plO% tax ceive a lump sum distribution and yowou receive the stock, unless you roll over
ene?raﬁ doe.s not apply to (1) payments were born before January 1, 1936 anthe stock. The stock (including any net
tghat arey aid after orijpge aratepfrz)/m ser- if you were a participant in the Plan beunrealized appreciation) can be rolled
vice Withp our em ylo or gurin or after fore 1974, you may elect to have thever to a traditional IRA or another quali-
the vear }:)u reacr? aye 55 (23} avIments part of your payment that is attributabldied employer plan, either in a direct
that)f/ire p)z/iid because%/ou rétire dpugto OIiS_to your pre-1974 participation in therollover or a rollover that you make your-
ability, (3) payments that are paid as equal Plan taxed as long-term capital gain atelf. _ _
(or almost equal) payments over your life a rate of 20%. If you receive only employer stock in a
or life ex ec?anc ?o?/ our and 0L>1/r bene. There are other limits on the special tapayment that can be rolled over, no
ficiary’s ?ives orylife Zx ectan}éies) (4)treatment for lump sum distributions. Foamount will be withheld from the pay-
dividgnds aid with res 2(:,[ to stock 'b ar(?xample, you can generally elect this spenent. If you receive cash or property
emblo eepstock ownefshi lan (ES}(/)P ial tax treatment only once in your life-other than employer stock, as well as em-
as Eesycribed in Code sec?io?] 404(K) (5§me, and the election applies to all lumployer stock, in a payment that can be
avments that are paid directlv to the ’Ov_um distributions that you receive in thatolled over, the 20% withholding amount
Err)(ment o satisfypa federal ti;x lev g(Gzame year. If you have previously rolledvill be based on the entire amount paid to
avments that are paid to an alteyr’na Qver a distribution from the Plan (or ceryou (including the employer stock but ex-
pay P ttain other similar plans of the employer)¢cluding the net unrealized appreciation).

payee under a qualified domestic relations ! . : ) .
order, or (7) payments that do not exceelPY cannot use this special averaginglowever, the amount withheld will be
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limited to the cash or property (excludingemployees and to spouses or former If you are a surviving spouse, an alter-
employer stock) paid to you. spouses who are “alternate payees.” Yauate payee, or another beneficiary, you
If you receive employer stock in a pay-are an alternate payee if your interest imay be able to use the special tax treat-
ment that qualifies as a lump sum distribthe Plan results from a “qualified domesment for lump sum distributions and the
ution, the special tax treatment for lumgic relations order,” which is an order is-special rule for payments that include em-
sum distributions described above (suchued by a court, usually in connectiomployer stock, as described in section Il
as 10-year averaging) also may applwith a divorce or legal separation. Somabove. If you receive a payment because
See IRS Form 4972 for additional infor-of the rules summarized above also applyf the employee’s death, you may be able
mation on these rules. to a deceased employee’s beneficiary who treat the payment as a lump sum distri-
Repayment of Plan Loandf you end is not a spouse. However, there are sonbation if the employee met the appropri-
your employment and have an outstandexceptions for payments to survivingate age requirements, whether or not the
ing loan from your Plan, your employerspouses, alternate payees, and other beeeiployee had 5 years of participation in
may reduce (or “offset”) your balance inficiaries that should be mentioned. the Plan.
the Plan by the amount of the loan you If you are a surviving spouse, you may
have not repaid. The amount of your loachoose to have a payment that can HdOW TO OBTAIN ADDITIONAL
offset is treated as a distribution to you atlled over, as described in Part | abové',\lFORMA-”O'\I
the time of the offset and will be taxed unpaid in a DIRECT ROLLOVER to a tra-  This notice summarizes only the federal
less you roll over an amount equal to theitional IRA or paid to you. If you have (ot state or local) tax rules that might
amount of your loan offset to anothethe payment paid to you, you can keep pply to your payment. The rules described
qualified employer plan or a traditionalor roll it over yourself to a traditional IRA gjy5ve are complex and contain many con-
IRA within 60 days of the date of the off-but you cannot roll it over to a qualified yiiions and exceptions that are not included
set. If the amount of your loan offset issmployer plan. If you are an alternate, ihis notice. Therefore, you may want to
the only amount you receive or are treatepayee, you have the same choices as tRg, it with the Plan Administrator or a
as having received, no amount will beemployee. Thus, you can have the Pa¥5rofessional tax advisdreforeyou take a
withheld from it. If you receive other ment paid as a direct rollover or paid t(bayment of your benefits from your Plan.
payments of cash or property from theou. If you have it paid to you, you Canaiso, you can find more specific informa-
Plan, the 20% withholding amount will bekeep it or roll it over yourself to a tradi- o4 on the tax treatment of payments from
based on the entire amount paid to youwional IRA or to another qualified eM- qualified retirement plans in IRS Publica-
including the amount of the loan repayployer plan that accepts rollovers. tion 575,Pension and Annuity Incomend
ment. The amount withheld will be lim- If you are a beneficiary other than thgrg pyplication 590ndividual Retirement
ited to the amount of other cash or propsurviving spouse, yocannotchoose a di- Arrangements These publications are
erty paid to you (other than any employerect rollover, and yoeannotroll over the  \ ~ilaple from your local IRS office, on the

securities). payment yourself. IRS'’s Internet Web Site atww.irs.go\or

If you are a surviving spouse, an alterg,, 4jiing 1-800-TAX- FORMS
IV. SURVIVING SPOUSES, ALTERNATE, 3¢ payee, or another beneficiary, youry d
PAYEES, AND OTHER BEI\IEFIC"A‘RIESpayment is generally not subject to the ad-

In general, the rules summarized abowditional 10% tax described in section Il
that apply to payments to employees als320Ve, even if you are younger than age

apply to payments to surviving spouses at9-1/2.
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Part IV. Items of General Interest

Notice of Proposed Rulemaking FOR FURTHER INFORMATION CON- within the United States will be that

and Notice of Public Hearing TACT: Concerning the proposed regulaamount that bears the same relation to the
tion, David Bergkuist of the Office of As- total compensation as the number of days

Source of Compensation for sociate Chief Counsel (International)pf performance of the labor or service

Labor or Personal Services within the Office of Chief Counsel, (202)within the United States bears to the total

622-3850; concerning submission ohumber of days of performance of labor
comments, the hearing, and/or to ber services for which the payment is

REG-208254-90 placed on the building access list to attenahade. In other cases, the facts and cir-
_ _the hearing, LaNita Van Dyke (202) 622cumstances will be such that another
AGENCY: Internal Revenue Servicez1g0 (not toll free numbers). method of apportionment will be accept-
(IRS), Treasury. able
SUPPLEMENTARY INFORMATION: '
ACTION: Notice of proposed rulemak- The IRS understands that, under the
ing and notice of public hearing. Background current regulations, U.S. individuals

osted overseas and foreign individuals

SUMMARY: This document contains a This document contains proposed,qaq to the United States generally ap-

proposed Income Tax Regulation descrilamendments to the Income Tax Regulgs, vion compensation on a time basis.
ing the appropriate basis for determiningions (26 CFR Part 1) under section 86

i owever, the IRS has become aware that
the source of income from labor or perof the Internal Revenue Code (Code),, e the facts and circumstances test of

sonal services performed partly withinThese amendments modify the applicgpg ¢\;rrent regulations, U.S. individuals
and partly without the United States. Thigion of the existing final regulation relat- taking the position {hat certain fringe
proposed regulation would modify theing to the determination of the source 0Eenefits associated with an overseas post-
existing final regulation under section 86income from the performance of labor %hg by their employer should be consid-
of the Internal Revenue Code (Code)personal services when such labor or pegq compensation for labor or personal
This regulation would affect foreign andsonal services are performed partly Withi@ervices performed outside the United
United States persons that perform seand partly without the United States. States and treated entirely as foreign
vices partly within and partly without the i . ; ;
United States during the taxable yealI.Epranatmn of Provisions zcr):rgzrlfr:)crcr)nn;z alﬁﬂi;h?#ghui?gg sse;gtlé::s
This document also provides a notice of & gection 861(a)(3) of the Code providesduring the time of the overseas posting.
public hearing on this proposed regulaj, general, that compensation for the pelConversely, foreign individuals posted to
tion. formance of labor or personal servicethe United States are taking the position
DATES: Written and electronic commenté"’ithin the United States i§ treated as grosbat fringe_ benefits associated _vvith their
and outlines of topics to be discussed &come from sources within the UnitedU.S. posting shogld be apportioned be-
the public hearing scheduled for April 19§tates. Gen_erally, under currentween compensation .for. labor or personal
2000, must be received by March 29'§1.$61—4_(b)(1)(|) o.f.the Incomg Tax_Regser_\/lces performed within and without the
2000. ulations, if a specific amount is paid forUnited States based upon the amount of
labor or personal services performed itime spent in each jurisdiction and would
ADDRESSES: Send submissions tothe United States, that amount shall be ise partly U.S. and partly foreign source
CC:DOM:CORP:R (REG-208254-90),cluded in United States source gross inncome. In addition, under the current
room 5226, Internal Revenue Service, POBome. If no accurate allocation or segraegulations, similarly situated taxpayers
7604, Ben Franklin Station, Washingtongation of amounts paid as compensatiomay be treated differently depending
DC 20044. Submissions may be hand désr labor or personal services performedpon how their employers account for any
livered Monday through Friday betweenn the United States can be made, or whdareign posting fringe benefits. Where an
the hours of 8 a.m. and 5 p.m. tosuch compensation is paid for labor oemployer separately states the value of a
CC:DOM:CORP:R (REG-208254-90),personal service performed partly withirfringe benefit, a U.S. individual posted
Courier’s Desk, Internal Revenue Serviceand partly without the United States, thi®verseas may argue that the fringe benefit
1111 Constitution Avenue, NW., Washing-regulation provides that the amount to b& entirely compensation for labor or per-
ton, DC. Alternatively, taxpayers may subincluded in gross income from sourcesonal services performed outside the
mit comments electronically via the Interwithin the United States shall be deterUnited States and foreign source. How-
net by selecting the “Tax Reg” option ormined on the basis that most correctly reever, another employee receiving the
the IRS Home Page, or by submitting conflects the proper source of income undesame amount of additional compensation
ments directly to the IRS Internet site athe facts and circumstances of the particas part of a foreign posting, but where that
http://mww.irs.gov/tax_regs/regslist.ntml. lar case. In many cases, the facts and clienefit is not separately stated, will often
The public hearing will be held at 10 a.mcumstances will be such that an appobe required to apportion this benefit on
in room 2615, Internal Revenue Buildingtionment on a time basis will bethe basis of time. Finally, the current reg-
1111 Constitution Avenue, NW., Washing-acceptable; that is, the amount to be inilations may allow U.S. individuals to
ton DC. cluded in gross income from sourcesake an inconsistent position for U.S. and
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foreign tax purposes with respect to th@roposed Effective Date The rules of 26 CFR 601.601(a)(3)
source of fringe benefits associated with ) apply to the hearing. Persons who wish to
an overseas posting and avoid all tax on |€S€ regulations are proposed t0 B esent oral comments at the hearing must
such compensation. applicable for taxable years beginning 0Q, it written comments and an outline
Treasury and the IRS have determineﬁr after the Qate the_y are publls_,hed in th the topics to be discussed and the time
that an individual who performs labor or €d€ral Registeras final regulations. 4 e gevoted to each topic (signed origi-
personal services partly within andspecial Analyses nal and eight (8) copie_s) by M_arch 29,
partly without the United States during a 2000. A period of 10 minutes will be al-
specific time period should apportion It has been determined that this prolotted to each person for making com-
the services income, including any inP0osed rulemaking is not a significant regments. An agenda showing the schedul-
come in the nature of fringe benefits, beulatory action as defined in Executiveing of the speakers will be prepared after
tween compensation for labor or IDE”r_Order 128_66. Theref_ore, a regulatory ashe deadline for receiving outlines has
sonal services performed within anc€SSment is not required. It has also begassed. Copies of the agenda will be
without the United States on a timdletermined that section 553(b) of the Adavailable free of charge at the hearing.

basis. The amount of compensatiominisnative Procedure Act (5 U.S.C.

i rafting Information
paid for labor or personal services perchapter 5) does not apply to this regule® 9

formed in the United States, as deteﬁ-'on’ and, beclellus? this ;e_gt;lationt_does NOtrhe principal author of this regulation
mined under proposed §1.861-4(b), Wi"mpcI)Ise ?t'co ?ﬁ 'OR? 0 Imt ormFe: 'O.Bﬁnis David Bergkuist of the Office of Asso-
constitute United States source incom mta 588 'S'eé’ Cﬁ tegu6a %ry EEX' IIchiate Chief Counsel (International),
unless an exception applies unde,gC (5 U.S.C. hapter ) do not app y\1\/ithin the Office of Chief Counsel, Inter-

. . .. Pursuant to section 7805(f) of the Interna :
81.861-4(a). A time basis test for mdl_Revenue Code. this notice of bropose al Revenue Service. However, other
viduals will provide certainty as well asrulemakin will ’be submitted thpe ghiefgersonnel from the IRS and Treasury De-
ease of administration for both taxpay- ounsel f(?r Advocacy of the Small Busi_paxrtment participated in its development.
ers and the IRS. A time basis test wil y xR oo

also prevent the possibility of in-bound ess Administration for comment on its

) impact on small business.
taxpayers taking a time basis apportion- P :reopolzﬁg:mendments to the
ment position to apportion a portion ofComments and Public Hearing guiations
their United States posting fringe bene- ) . . Accordingly, 26 CFR part 1 is pro-
fits back to their home country while Before this proposed regulation is =\ % = 104 s follows:

similarly situated out-bound taxpayeré"?dome_d as a_final regulation_, considera>
take a facts and circumstances positiof®" Will be given to any written com- pART 1—INCOME TAX

to allocate all of their fringe benefits tomerjts (a signed or@ginal and eight (8) Sy it
foreign sources. This rgule will alsoCOPies) and electronic comments that are Paragraph 1. The authority citation for

' i art 1 continues to read in part as follows:
eliminate any disparate treatment o ubmitted timely to the IRS. The IRS andP Rt p ras
similarly situated taxpayers that might 'casUTy Department request comments Authority: 26 U.S.C. 7805,
y . pay ) 9"%n the clarity of the proposed rule and Par. 2. Section 1.861-4 is amended as
occur due to their employer’s method o

) Finallv. T ow it may be made easier to understanépllows:
wage accounting. Finally, Treasury and ' ents will be available for public 1. The heading for paragraph (a)(1) is

the IRS bglieve t.hat. t.his rule will Iimit inspection and copying. revised.

the p_otentlal f(_)r individuals to take |_n— A public hearing has been scheduled 2. A new sentence is added at the be-
consistent positions for U.S. and foreign, . vl 19, 2000, beginning at 10 a.m. inginning of paragraph (a)(1).

tax purposes with respect to the sourge,, o615 of the Internal Revenue Build- 3. Paragraphs (b) and (d) are revised.
of their fringe benefits and avoid all tax'ing, 1111 Constitution Avenue, NW., The addition and revisions read as fol-

Treasury and the IRS have further de\Nashington, DC. Due to building seculows:
termined that, with respect to persongy, procedures, visitors must enter at th§1.861-4 Compensation for labor or per-
other than an individual, an apportion- gth g¢reet entrance, located betweesonal services.
ment based upon all of the facts and Ciicgnstitution and Pennsylvania Avenues, (a) Compensation for labor or personal
cumstances available, for example, an apsy. n addition, all visitors must presentservices performed within the United
portionment based upon payroll expensgshoto identification to enter the building.States (1) Generally, a specific amount
or capital and intangibles employed, magecause of access restrictions, visitorgaid for labor or personal services per-
better reflect the proper source of suciill not be admitted beyond the immedi-formed in the United States is gross in-
compensation. In many situations, an agite entrance area more than 15 minute®me from sources within the United
portionment on a time basis may be amgefore the hearing starts. For informatiofstates. * * *
ceptable. about having your name placed on th&****

The proposed regulation would deletéuilding access list to attend the hearing, (b) Compensation for labor or per-
as obsolete current §1.861-4(b)(2), corsee the “FOR FURTHER INFORMA- sonal services performed partly within
taining rules applicable to taxable year§ION CONTACT"” section of this pream- and partly without the United States
beginning before January 1, 1976. ble. () Persons other than individualsif a
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taxpayer other than an individual retinuous time period within the foreignfor 59 days and performed services without the
ceives compensation for a specific timgosting time period. Short-term returng/nited States for 45 days. Under subparagraph

: . - . )(2) of this section, the amount of compensation
period for labor or personal services petto the United States during the separate’ ~“ =" personal services performed in the

formed_ partly within and partly without time period of the foreign po_sting would\ited States will be determined on a time basis and
the United States, the amount of combe relevant to the apportionment otqual to $6,943.85 ($12,240 x 59/104).
pensation for labor or personal servicesompensation relating to such time pe- Example 4 () A, a United States citizen, is em-
performed in the United States shall beod. ployed by a domestic corporation. Aearns an annual

. . . _ salary of $100,000. During the first quarter of the
determined on the basis that most cor- (3) Examples The following exam calendar year, A's post of duty is in the United States

rectly reflects the proper source of theles illustrate the application of this parazng o performs services entirely within the United
income under the facts and circumgraph (b): States during this period. Ais transferred to Country
stances of the particular case. To the ex- Example 1 Corp X, a United States corporation,X for the remaining three-quarters of the year, and,
tent that a determination is made on gceives compensation of $15,000 under a contragt addition to As annual salary, receives $75,000 in
. . . . . for services to be performed concurrently in thdringe benefits that relate to the foreign posting.
time baSIS’_the time p?“Od to WhIC_h th%nited States and in several foreign countries at diffhese fringe benefits are paid separately from A's
compensation for services relates is presring rates of compensation by numerous Corp ¥nnual salary and are specifically stated to be a
sumed to be the taxable year of the taxmployees during the taxable year. The employe¢musing allowance and an allowance for family
payer in which the services are perper_formir?g services_ und_er this_ contract perfornhome leave. Under As employment contract, A is
formed unless the taxpayer establishdleir services ex_cll_szer in one jUI‘ISdICt.IOH and daequired to work on a 5-day week basis, Monday
to the satisfaction of the CommiSSionernm-Work both within and without the United Stateshrough Friday. During the last three quarters of the
0 e - during the taxable year. The payroll costs for emyear, A performs services 30 days in the United
or the Commissioner determines, joyees performing services in the United States astates and 150 days abroad.
change in circumstances that establishesciated with these contract services is $2,000 out of (i) A has $175,000 gross income for the taxable
a distinct, separate, and continuous p@-total contract payroll cost of $3,000. Since the enyear from the performance of services. Ais able to
riod of time. ployees add relatively different amounts of value teglearly establish that A's transfer created two dis-
. T the product, a time basis test is not the best teshct, separate, and continuous time periods within
(_2) Individuals I_f an _deVK_jual r_e' under the facts and circumstances of this particulahe calendar year. Accordingly, $25,000 of the in-
ceives compensation, including fring&ase. An apportionment of the income receivedome designated as salary is attributable to the first
benefits, for a specific time period forunder the contract based upon relative payroll costgiarter of the year (one quarter of $100,000). This
labor or personal services that are peywould be the basis that most correctly reflects thamount is allocated entirely to compensation for
formed partly within and partly without Proper source of thg income. Th_us, $10,000 Qf thiabor or personal services perfprmed in the_United
he United States. the amount of COn,](zompensatl_on received under this contra(_:t will bstates. The balance of A's adjusted gross income,
the ; ’ ' compensation for labor or personal services peg150,000 (which includes the $75,000 in fringe ben-
pensation for labor or personal servicegrmed in the United States ($15,000 xefits that relate to the foreign posting), is compensa-
performed within the United States shal$2,000/$3,000). tion allocated to services performed for the final
be determined on a time basis. An Example 2 Corp X, a United States corporation,three quarters of his taxable year. During the last
amount of compensation for labor OI1feceive§ compensatiqn of $15,000 under a con_tratttree quarters of the year, A's periodic performance
| . f din th for services. Corp X is able to perform the servicesf services in the United States does not constitute
pe_rsona Services per orme_ n %ecessary to fulfill its obligation under the contractistinct, separate, and continuous periods of time.
United States determined on a time basjs assigning only three of its employees, each wittf this $150,000 amount, $125,000 (150/180 x
is an amount that bears the same relatiaie same rate of compensation, to render servicé350,000) is apportioned to compensation for labor
to the total compensation as the numbéeth within and without the United States during ther personal services performed outside the United
of days of performance of the labor ofaxable year. Since the rate of compensation is ti8tates, and $25,000 (30/180 x $150,000) is appor-
. o . same, it can be assumed that all employees atiened to compensation for labor or personal ser-
services within the United States bear§dding the same value to the product. The totaices performed in the United States.
to the total number of days of perforymner of employee-days necessary to complete thex * * %
mance of labor or services for which theontract is 30 days of which 10 days were spent per- (d) Effective date Paragraphs (a) and

i i [ i ithin the United States. Und . . .
compensation payment is made. Thigrming services within the United States. Un egﬁ) of this section apply with respect to

time period to which the com ensatioﬁhese facts and circumstances, an apportionment e,
P P a time basis would be the basis that most correcti@xable years beginning after December

for services rel‘?tes IS presumed J_[O be thefects the proper source of the income. Th81, 1966, however, the first sentence of
calendar year in which the services argmount of compensation for labor or personal SeEaragraph (a)(1) applies to taxable years
oo o the satisraction of the Commnicamoun et boars e sam. oation o h to coReginNNing on or after final regulations are
Ishes to the satistaction of the Commis - he number of davs of perf published in thé=ederal Register Para-
sioner, or the Commissioner determine$ensation as the number of days of performance : : :
h L i that est the labor or services within the United States bea@raph (b) of this section applies to taxable
a change In circumstances tha es_akl)dthe total number of days of performance of laboyears beginning on or after final regula-
lishes a _d|Stht’_ separate, and continly services for which the payment is made. Thugions are published in tHeederal Regis-
ous period of ime.  For example, 5015 s coperata fon s psonrFor paragraph (5 of s section and
tSrtants ert ron; a _posmont_ln tde ) mttehéom) " corresponding rules applicable to taxable
ates 1o a roreign postin urin : R
# 9” P . bl'g e 9 Example 3 B, a nonresident alien individual, Years beginning after December 31, 1966,
year would generally establish tWo Sepgy,; ompioyed by M, a domestic corporation, fromand before the date final regulations are
rate time perlods_. However, a foreigivarch 1 to June 12 of the taxable year, a total of 188ublished in theFederal Register see
posting that requires short-term retgrnSays, for which B received compensation in th%l.861— 4(b) in effect prior to the date
to the United States to perform servicegmount of $12,240. Under the contract, B was suky: . . .
S Il at all imes by M and : inal regulations are published in the Fed-
for the employer would not be sufficient®ct to call at all times by M and was in a paymen - - :
¢ tablish a distinct : 4 codtatus on a 7-day week basis. Pursuant to the cddral Register (26 CFR part 1 revised April
0 establish a distinct, separate, and Cofjz . g performed services within the United Stated, 1999). For corresponding rules applic-
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able to taxable years beginning befor®ashington, DC. Alternatively, taxpayerserence to interest rates, commaodity prices,
January 1, 1967, see 81.861-4 in effechay submit comments electronically vieor other similar indices. Factors (1), (2),
prior to October 2, 1975 (26 CFR part the Internet by selecting the “Tax Regsand (3) above will cause an instrument to

revised April 1, 1975). option on the IRS Home Page or by sullse NQPS only if the right or obligation
Robert E. Wenzel, mitting comments directly to the IRS In-may be exercised within 20 years of the
Deputy Commissioner ternet _ site at _o!ate the |r_15tr_ume_1nt is |SSl_Jed and such

of Internal Revenue. NttR://www.irs.ustreas.gov/tax_regs/regslright or obligation is not subject to a con-

st.html. The public hearing will be heldtingency which, as of the issue date,

(Filed by the Office of the Federal Register on JandN the NYU Classroom, Room 2615, In-makes remote the likelihood of the re-

ary 20, 2000, 8:45 a.m., and published in the issue §¢rnal Revenue Building, 1111 Constitudemption or purchase.

the Federal Register for January 21, 2000, 65 F.&0N Avenue, NW., Washington, DC. These rights or obligations do not cause
3401) FOR FURTHER INFORMATION CON- preferred stock to be NQPS in certain cir-
) . cumstances described in section
TACT: Concerning the proposed regula:

tions, Richard E. Coss, (202) 622-7790:2-(@(2)(C). In one such exception, con-

Noéice of Profposg:j Rulemaking  concerning submissions of comments, thfaelrrlwer?ti:)nnSoercgl?rr::P?:sle(?i)éi)t(ggl)l(:z;t?:z;E-se
and Notice of Public Hearin i e

g hearing, and/or to be placed on the buil Ltock to be NQPS if the stock containing
Guidance Under Section 356

ing access list to attend the hearinq - . . .
LaNita Van Dyke, (202) 622-7180 (not he right is transferred in connectlon_ with
Relating to the Treatment of toll-free numbers) the performance of services for the issuer
Nonqualified Preferred Stock ' or a related person (and represents reason-
and Other in Certain Exchanges SUPPLEMENTARY INFORMATION: able compensation), and the right may be

exercised only upon the holder’s separa-

and Distributions
Background tion from service.
; : The NQPS provisions also provide cer-
This document contains proposed . ]
REG-105089-99 amendments to the Income Tax ReQU|§9€islnb?))(()(iept|8rr]1?j é‘: ;TJ{(??;%%T(Z‘;(’;;?E)S
(IRS), Treasury. 355, 356, and 1036 of the Internal Reve25(2)(3)(D), and 356(e)(2), NQPS is

enue Code (the Code). Section 1014 dfeated as stock, and not other property, in
ACTION: Notice of proposed rulemak-ne Taxpayer Relief Act of 1997 (TRA of C8S€s where the NQPS is received in ex-

ing and notice of public hearing. 1997), Public Law 105-34, enacted orfhange for, or in a distribution with re-

SUMMARY: This document contains AUgUSt 5, 1997, amended sections 358P€Ct {0, NQPS. s a result, the receipt

proposed regulations providing guidancé94: 355, 356, and 1036 of the Code. A NQPS in exchange for NQPS will not

relating to nonqualified preferred stock.""mended: these ;gctions, in general, prBe'SJltdm gain olr loss refcogr:jltl(?[n. K

The proposed regulations address the éfide that nonqualified preferred stock («315II r:j_der p?or avt\{'t ptre;zrr(?[  stock gener-
fective date of the definition of nonquali-defined in section 351(g)(2)) (NQPS) re&'V ¢id N0 conds_ : u_k(:. 00 m; reorgant-
fied preferred stock and the treatment dieived in an exchange or distribution wilZation or in a distribution under section

nonqualified preferred stock and similafOt be treated as stock or securities put>® Of the Code. The legislative history of

preferred stock received by shareholdef§stead, will be treated as “other prop!he NQPS provisions indicates that Con-

: . . L " Ap " ; ress was concerned about nonrecognition
in certain reorganizations and distriburty” or “boot.” As a result, the receipt of9 = . 9
. . : : PS in a transaction occurring after th&ransactions in which a secure preferred
tions. This document also provides notic®'Q g9 tock inst ti ved i h
. ; PS provisions are effective will, un-Stock instrument is received in exchange
of a public hearing on these proposed re?\lQ ifi i ine res fiPf cCOMmon stock or riskier preferred
ulations. ess a specified exception applies, resulft) . Th it tp rate that
_ _ in gain (or, in some instances, loss) recogrocX- € commitiee reports state tha
DATES: Written or electronic commentspition. Section 351(g)(4) provides au- LClértain preferred stocks have been
and requests to speak (with outlines ahority to issue regulations to carry out thé/idely used in corporate transactions to
oral comments) at a public hearing SChe(b‘urposes of these provisions. afford taxpayers non-recognition treat-
uled for 10 a.m., May 31, 2000, must bé Section 351(g)(2)(A) defines NQPS adnent, even though the taxpayers may re-

received by May 10, 2000. preferred stock if (1) the holder has th&eive relatively secure instruments in ex-

ADDRESSES: Send submissions tofight to require the issuer or a related pefhange f(?‘r relatively risky investments,”
CC:DOM:CORP:R (REG-105089-99) 50N 10 redeem or purchase the stock, (de that “[t]he Commlttee_ believes that
Room 5226, Internal Revenue Servicdhe issuer or a related person is required yghen such preferred stock instruments are
POB 7604, Ben Frankiin Station, Washfedeem or purchase the stock, (3) the i§ecelved in certain transactions, it Is ap-
ington, DC 20044. Submissions may b&Uer or a related person has the right to rRropriate to view such instruments as tax-

hand delivered Monday through Fridayjeem or purchase the stock and, as of tﬁgle consideration, since the investor has

between the hours of 8 a.m. and 5 p.m. t$3Sue date, it is more likely than not thafften obtained a more secure form %f in-
CC:DOM:CORP:R (REG-105089-99),Such right will be exercised, or (4) thevestment.” H.R. Rep. No. 148, 195

Courier’s Desk, Internal Revenue Serdividend rate on the stock varies in whol&onﬁq" £ Sests. 472 (1997); S. Rep. 33,
vice, 1111 Constitution Avenue, NW. 0r in part (directly or indirectly) with ref- 105" Cong., £ Sess. (1997).
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The NQPS provisions apply to transaclieve that this represents the proper intestock represents a continuation of the
tions after June 8, 1997, but will not applypretation of the NQPS provisions; a coneriginal investment in the T stock.
to any transaction (1) made pursuant to taary interpretation would give rise to re- The proposed regulations provide a
written agreement which was binding orsults that are inconsistent with otherule that treats the P stock received in
such date and at all times thereafter, (NQPS provisions and their underlyingsuch transactions as QPS if the P stock is
described in a ruling request submitted tpolicy. substantially identical to the T preferred
the IRS on or before such date, or (3) de- For example, assume that corporatioatock surrendered (or the T stock on
scribed in a public announcement or filindT) issues preferred stock described iwhich a distribution is made). The sub-
with the Securities and Exchange Comsection 351(g)(2) to shareholder (X) irstantially identical requirement is neces-
mission on or before such date. Sectioh996, and that X surrenders the T stockary to ensure that this rule does not per-
1014(f) of TRA of 1997. and receives NQPS of acquiring corporamit the NQPS provisions to be

A temporary regulation published agion (P) in a reorganization occurring aftecircumvented through exchanges of QPS
T.D. 8753 (1999-9 I.R.B. 6) in theed- June 8, 1997 (when the NQPS provisionor more secure NQPS. The P stock is
eral Registeron January 6, 1998, pro-are effective). If the T preferred stock reconsidered to be substantially identical to
vides that, notwithstanding contemporaeeived in 1996 is not NQPS, X will recog-the T stock if two conditions are met. The
neously issued final regulations treatingize gain (if any) on the exchange. Thidirst condition is that the P stock does not
certain rights to acquire stock as securitiegsult is unwarranted, because X is not reontain any terms which, in relation to the
that can be received tax-free in reorganceiving a more secure type of investmerterms of the T stock, decrease the period
zations and section 355 distributions, #or a relatively risky type of investment,in which a redemption or purchase right
right to acquire NQPS received in exand exchanges of NQPS for NQPS arwill be exercised, increase the likelihood
change for stock other than NQPS (or footherwise governed by the nonrecognitiothat such a right will be exercised, or ac-
a right to acquire stock other than NQPSjules of sections 354, 355, and 356. celerate the timing of the returns from the
will not be treated as a security, and that The second issue addressed by the prstock instrument (including the receipt of
NQPS received in exchange for stoclkosed regulations is the treatment odividends or other distributions). The
other than NQPS (or for a right to acquirdlQPS received in a reorganization in exsecond condition is that, as a result of the
stock other than NQPS) will not bechange for (or in a distribution with re-receipt of P stock in the transaction, the
treated as stock or a security. The tempespect to) preferred stock that is not NQP8xercise of the right or obligation does not
rary regulation added 81.356—6T, and afsolely because, at the time the origindbecome more likely than not to occur
plies to NQPS (or a right to acquire suclstock was issued, a redemption or pumithin a 20-year period beginning on the
stock) received in connection with achase right was not exercisable until aftdssue date of the T stock. To illustrate the
transaction occurring on or after March 9a 20-year period beginning on the issugvo conditions, if the P stock contains a
1998 (other than transactions described mhate, or a redemption or purchase rightrm that permits the stock to be re-

section 1014(f)(2) of TRA of 1997). was exercisable within a 20-year periodleemed before the date on which the T
. . but was subject to a contingency whiclstock could be redeemed, or if, at the time
Explanation of Provisions made remote the likelihood of the reof the transaction, the T stock is not more

The proposed regulations address thréﬂéamption_ or purchase, or, in the case of dikely than npt to be_ re(_jeemed Within a
technical issues relating to the question dgsuer’s right to redeem or purchase stock0-year period beginning on the issue
whether certain preferred stock instrudescribed in section 351(g)(2)(A)(iii), date of the T stock but the P stock is more
ments qualify as NQPS. was unlilfely to b_e e_xercised Wi_thin a 20dikely than npt to be_ re(_jeemed Within a

The first issue addressed by the prof€ar period beginning on the issue date0-year period beginning on the issue
dor because of any combination of thesdate of the T stock, the P stock is not sub-
scribed in section 351(g)(2) that was isreasons). To illustrate, assume that aftstantially identical to the T stock.
sued in a transaction on or before June égne 8, 1997, T issues preferred stock to Under this rule, the P stock received
1997, qualifies as NQPS (even though th8 that permits the holder to require T towill continue to be treated as QPS in sub-
receipt of such stock would not have beefpdeem the stock on demand, but not beequent transactions, and similar princi-
boot because the transaction in which fere the stock is held for 22 years. Asples will apply to those transactions. For
was received occurred prior to the NQPEUME that seven years later, the T stock é&ample, if the P stock is later exchanged
provisions’ effective date). Although the®Xchanged in a reorganiza_tion for P_pre'fl a reorganization for subs_tantially iden-
NQPS provisions generally are effectivderred stock with substantially identicaltical stock of another acquiring corpora-
with respect to transactions occurrinig'rms that permits the holder to require Bon, the acquiring corporation stock will
after June 8, 1997, neither the effectiv redeem the stock after 15 years. also be treated as QPS. However, if the P
date provisions of section 1014(f) of TRA _Technically, this transaction could besto_ck is_Iater gxchanged for stogk de-
of 1997 nor the legislative history of theviewed as a taxable exchange becausesgribed in section 351(g)(2) that is not
NQPS provisions addresses this issue. i_s receiving P_stock that meets the definisubstan_tially identical, the receipt of the

The proposed regulations provide tha_tﬂon of NQPS in exchange for T stock thastock W|Il_be _treated as boot.
stock described in section 351(g)(2) i& not NQPS (QI?S). However, the IRS The third issue z_iddressed_ by the pro-
NQPS regardless of the date on which tHehd Treasury believe that nonrecognitioposed regulations is how to interpret the
stock is issued. The IRS and Treasury pdreatment is appropriate because the [ftovision that exempts from the definition

posed regulations is whether stock d
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of NQPS certain preferred stock contain- The proposed regulations are proposechted between Constitution and Pennsyl-
ing a purchase or redemption right thato be effective for transactions on the dateania Avenues, NW. In addition, all visi-
may only be exercised on the holder’shat final regulations are published in theors must present photo identification to
separation from service (compensatiofrederal Register Notwithstanding the enter the building. Because of access re-
stock). To be exempted from the definiprospective effective date of the proposestrictions, visitors will not be admitted be-
tion of NQPS under this provision, stockegulations, the IRS and Treasury believgond the immediate entrance area more
must be “transferred in connection withthat the regulations prescribe the propeghan 15 minutes before the hearing starts.
the performance of services” and mudreatment of the transactions they addresSor information about having your name
represent “reasonable compensation.” And the IRS generally will not challengeplaced on the hearing access list to attend
commentator has questioned how thegeturn positions consistent with the reguthe hearing, see the “FOR FURTHER IN-
requirements apply in the context of a relations. However, a transaction involvingcFORMATION CONTACT” section of
organization or distribution. The concerrrights to acquire NQPS that occurs beforthis preamble.

is that, when an employee of T receives the effective date of §1.356—6T will be The rules of 26 CFR 601.601(a)(3) apply
preferred stock in a reorganization in extreated in accordance with the law gowvto the hearing. Persons who wish to present
change for T stock of equal value, the Rrning rights to acquire stock in effect abral comments at the hearing must request

stock received could be considered tranghat time. to speak, and submit written comments and
ferred in exchange for stock (rather than . an outline of the topics to be discussed and
for services), or could be considered nopPecial Analyses the time to be devoted to each topic (signed

to represent reasonable compensation (be-; L5 been determined that this notic&/9inal and eight (8) copies) by May 10,
cause the P stock received in the equg} proposed rulemaking is not a signifi-zooo' A period of 10 minutes will be allot-
value exchange represents no additiongl, regulatory action as defined in Exeded to each person for making comments.
compensation to the employee). The legiiive Order 12866. Therefore, a reguIaAn agenda showing the scheduling of the
islative history of the NQPS provisionstory assessment is not required. It hasPeakers will be prepared after the deadline
does not address these ambiguities. also been determined that section 553(69r receiving outlines has passed. Copies
The IRS and Treasury believe that thg¢ 1he Administrative Procedures Act (5of the agenda will be available free of

exemption for compensation stock is inyy g ¢ chapter 5) does not apply to thesdharge at the hearing.

tended to apply in situations where an em ; ; . .

ployee previously received compensati(r)%ig;lﬁt:;npsosg 2’ cté)?lce?:ltjizi g;? n;g?#]gfnﬁaﬁmg Information

stock and then surrenders that stock in a 1§ sma|| entities, the Regulatory Flexibil-  The principal author of these proposed
organization in exchange for new compengy, act (5 U.S.C. chapter 6) does notregulations is Richard E. Coss, Office of
sation stock containing a similar purchasgy,,), - pyrsuant to section 7805(f) of théssistant Chief Counsel (Corporate).
or redemption right that can only be exeffemal Revenue Code, this notice of proHowever, other personnel from the IRS
cised upon separation from service. Th§,sed rulemaking will be submitted to thend Treasury participated in their devel-
proposed regulations provide a rule thaspiet counsel for Advocacy of the Smallopment.

treats the P preferred stock received in SU§})\ siness Administration for comment on X ok ok ok
transactions as satisfying the “transferred g impact on small business.

connection with the performance of ser- Proposed Amendments to the
vices” and the “reasonable compensationlComments and Public Hearing Regulations

requirements if the T stock surrendered (or . . .
the T stock on which a distribution is made) Before these proposed regulations are Accordingly, 26 CFR part 1 is pro-

was originally transferred to the T em-2dopted as final regulations, considergosed to be amended as follows:

ployee in connection with the performancéIon will be given to any erttgr} com-
of services and represented reasonadfeents (preferably a signed original an
compensation at the time of the transfefi9Nt (8) copies, if written) that are sub- paragranh 1. The authority citation for
This rule applies regardless of whether thi@itted timely (in the manner described inyart 1 is amended by adding the following
T stock is common or preferred stock. N&N® ADDRESSES portion of this preamenries in numerical order to read in part
inference is intended regarding the mear?/€) 1 the IRS. The IRS and Treasuryg qjows:
ing of the phrases “transferred in connecPecifically request comments on the clar- o thority: 26 U.S.C. 7805 * * *
tion with the performance of services” andY ©f the proposed regulations and how gection 1.354-1 also issued under 26
“reasonable compensation” for purposel'® regulations may be made easier to ufy g ¢ 351(g)(4).
other than the exemption from the definiderstand. All comments will be available  ggction 1.355-1 also issued under 26
tion of NQPS in section 351(g)(2)(C)(i)(l1). for public inspection and copying. U.S.C. 351(g)(4). * * *

The proposed regulations also provide A Public hearing has been scheduled gection 1.356-7 also issued under 26
that the principles of the rules describefP” May 31, 2000, beginning at 10 am., in, g . 351(g)(4). * * *
above apply to transactions involvingh® NYU Classroom, Room 2615, Inter- gaction 1.1036-1 also issued under 26
rights to acquire NQPS that are subject t§2! Revenue Building, 1111 Constitution g ¢ 351(g)(4). * * *

§1.356-6T. Avenue, NW., Washington, D.C. Due t0p5, 5 section 1.354-1 is amended by
building security procedures, visitors

, adding paragraph (f) as follows:
Proposed Effective Date must enter at the ¥0Street entrance, lo-
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81.354-1 Exchanges of stock and securi- (i) The original preferred stock is QPSsonable compensation) within the mean-
ties in certain reorganizations. solely because, on its issue date, a right org of section 351(g)(2)(C)(i)(ll), if such
*okok ok k obligation described in clause (i), (ii), orpreferred stock is received in exchange
(f) Nonqualified preferred stockSee (iii) of section 351(g)(2)(A) was not exer-for (or in a distribution with respect to)
81.356—7(a) and (b) for the treatment ofisable until after a 20-year period beginexisting stock containing a similar right or
nonqualified preferred stock (as definedhing on the issue date, the right or obligasbligation (exercisable only upon separa-
in section 351(g)(2)) received in certairtion was exercisable within the 20-yeation from service) and the existing stock
exchanges for nonqualified preferregeriod beginning on the issue date buvas transferred in connection with the
stock or preferred stock. See 81.356—7(@)as subject to a contingency which madperformance of services for the issuer or a
for the treatment of preferred stock reremote the likelihood of the redemptiorrelated person (and represented reason-
ceived in certain exchanges for commoor purchase, or the issuer’s (or a relateable compensation when transferred). In
or preferred stock described in sectioparty’s) right to redeem or purchase thapplying the rules relating to NQPS, the

351(g)2)(C)() (). stock was not more likely than not to bereferred stock received will continue to
Par. 3. Section 1.355-1 is amended bgxercised within a 20-year period beginbe treated as transferred in connection
adding paragraph (d) as follows: ning on the issue date, or because of amyith the performance of services (and
81.355-1 Distributions of stock and secueombination of these reasons; and representing reasonable compensation) in
rities of a controlled corporation. (ii) the stock received is substantiallysubsequent transactions involving such
*okok ok k identical to the original preferred stock. stock, and the principles of this paragraph

(d) Nonqualified preferred stockSee (2) Substantially identical. The stock (c) apply to such transactions.
81.356-7(a) and (b) for the treatment ofeceived is substantially identical to the (d)Rights to acquire stock-or purposes
nonqualified preferred stock (as definedriginal preferred stock if — of 81.356—6T, the principles of paragraphs
in section 351(g)(2)) received in certain (i) the stock received does not contaiig@a), (b), and (c) of this section apply.
exchanges for (or in certain distribution@ny term or terms which, in relation to (e) Examples The following examples
with respect to) nonqualified preferredany term or terms of the original preferredllustrate paragraphs (a), (b), and (c) of
stock or preferred stock. See 81.356—7(s}ock, decrease the period in which a righhis section. For purposes of the exam-
for the treatment of the receipt of pre-or obligation described in clause (i), (ii),ples in this paragraph (e), T and P are cor-
ferred stock in certain exchanges for (oor (iii) of section 351(g)(2)(A) may be ex-porations, Ais a shareholder of T, and, ex-
in certain distributions with respect to)ercised, increase the likelihood that such@ept for inExample 1A surrenders and
common or preferred stock described inight or obligation may be exercised, oreceives (in addition to the stock ex-

section 351(g)(2)(C)()(II). accelerate the timing of the returns fronthanged in the examples) common stock
Par. 4. Section 1.356—7 is added tthe stock instrument, including the timingn the reorganizations described.
read as follows: of actual or deemed dividends or other Example 1 In 1995, A transfers property to T

§ 1.356—7 Rules for treatment of nonqualdistributions received on the stock; and :ggti;icgg’f(s )Izg’:‘ifirtr;dn:;ig';;hufdi;C;isc‘t:ig?]egd;l”
ified preferred stock and other preferred (ii) as a result of the exchange or distriz 9 X

. : ) A ) ’ ’ . >~ 'In 2002, pursuant to a reorganization under section
stock received in certain transactions.  bution, exercise of the right or obligationsgg(a)(1)(B), A surrenders the T preferred stock in
(a) Stock issued prior to effective datedoes not become more likely than not texchange for P NQPS. Under paragraph (a) of this
Stock described in section 351(g)(2) i®ccur within a 20-year period beginningsection, the T preferred stock issued to Ain 1995 is
nonqualified preferred stock (NQPS) reon the issue date of the original preferreffQPS: However, because section 351(g) does not
gardless of the date on which the stock stock. fhpf I¥ tﬁérsgssvifr;;? Eg;ﬂ?g :)Oefzrrf thﬁh?n 1@27,
issued. However, sections 351(g), (3) Treatment of stock receivedThe meaning of section 351(b) the,? isgued in 1995.
354(a)(2)(C), 355(a)(3)(D), 356(e), andstock received will continue to be treatedinder sections 354(a)(2)(C) and 356(e)(2), the P
1036(b) do not apply to any transactioras QPS in subsequent transactions invol%QPS received by Ain 2002 is not “other property”
occurring prior to June 9, 1997, or to anyng such stock, and the principles of thig/ithin the meaning of section 356(a)(1)(B) because
b . . itis received in exchange for NQPS.
transaction occurring after June 8, 199°paragraph (b) apply to such transactions Example 2 T issues OPS to A on January 1,
that is described in section 1014(f)(2) oks though the stock received is the origbooo that is not NQPS solely because the holder
the Taxpayer Relief Act of 1997, Publicnal preferred stock issued on the sam@nnot require T to redeem the stock until January 1,
Law 105-34, 111 Stat. 788, 921. date as the original preferred stock. 2022. In 2007, pursuant to a reorganization under
(b) Receipt of preferred stock in ex- (c) Stock transferred for servicegsor ~Section 368(a)(1)(A) in which T merges into P, A
change for (or distribution on) substan-purposes of sections 354(a)(2)(C)(i)SLrJ;g?rizrsst?:kT,V';Leg:ﬁg tsrfgtczrlg %chrlir;?ioﬂz:]g
tially identical preferred stock— (1) 355(a)(3)(D), and 356(e)(2), prefe”ec{)erms of the T preferred stock, including the term
General rule. For purposes of sectionsstock containing a right or obligation de-that the holder cannot require the redemption of the
354(a)(2)(C)(i), 355(a)(3)(D), andscribed in clause (i), (ii) or (i) of section stock until January 1, 2022. Because the P stock and
356(e)(2), preferred stock is not NQPS351(g)(2)(A) that is exercisable only uporl€ T stock have identical terms, and because the re-
even though it is described in sectiotthe holder’s separation from service fronﬂi&?tﬂ?hi?]'(:hzoztotfjgg:npirﬁzr?hgriggfssagnnggéz_
351(9)(2), if it is received in exchange forthe issuer or a related person (as describgg 1, 2000 (which is the issue date of the T pre-
(or in a distribution with respect to) pre-in section 351(g)(3)(B)) will be treated aderred stock) as a result of the exchange, under para-
ferred stock (the original preferred stockjransferred in connection with the perforgraph (b) of this section, the P preferred stock

that is not NQPS (QPS), provided —  mance of services (and representing refEceived by A is treated as QPS. Thus, the P pre-
ferred stock received is not “other property” within
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the meaning of section 356(a)(1)(B). Thus, the P preferred stock received by Ais QPS. document also provides notice of a public
Example 3 The facts are the same agiample (f) Effective datesThis section applies hearing on the proposed regulations.

2, except that, in addition, in 2010, pursuant to a %0 transactions occurring on or after the
capitalization of P under section 368(a)(1)(E), A ex- %ATES: Written comments must be re-

te these regulations are published
dp 9 b ceived by April 24, 2000. Requests to

changes the P preferred stock above for P NQPS thf_ | lati in theed | Reaist

i i al regulations In eaeral register 7 .
permits the holder to require P to redeem the stock i g g e??eak (with outlines of oral comments) at
the public hearing scheduled for April 20,

2020. Under paragraph (b) of this section, the P pre- Par. 5. Section 1.1036-1 is amend
ferred stock surrendered by Als treated as QPS. Bpy adding paragraph (d) as follows: ;

cause the P preferred stock received by A in the "$1.1036—1 Stock for stock of the Sam%OOO’ must be submitted by March 31,
capitalization is not substantially identical to the P orporation 2000.

preferred stock surrendered, the P preferred stock r%— p ’ o
ceived by A is not treated as QPS. Thus, the P pré-~ * * * ADDRESSES: Send submissions to:
ferred stock received is “other property” within the  (d) Nonqualified preferred stockSee CC:DOM:CORP:R (REG-116048-99),

meaning of section 356(a)(1)(B). §1.356—7(a) for the applicability of theroom 5228, Internal Revenue Service,

TS Tt PTG S n i of nonqualife prefrred SockPOB 7604, Ben Frankin Siaton, Wash
redeerﬁ the stock on January 1, 2018, or at any tind section 351(g)(2) for stock issued prioington, DC 20044. In the alternative, sub-

thereafter, but which is not NQPS solely because, 48 June 9, 1997, and for stock issued imissions may be hand delivered between
of the issue date, the holder's right to redeem is subransactions occurring after June 8, 199the hours of 8 a.m. and 5 p.m. to:
ject to a contingency which makes remote the likelithat are described in section 1014(f) of theC:DOM:CORP:R (REG-116048-99),

hood of redemption on or before January 1, 2020. Higynayer Relief Act of 1997, Public LawCourier's Desk, Internal Revenue Ser-
2007, pursuant to a reorganization under sectio '

368(a)(1)(A) in which T merges into P, A surrender. 05-34, 111 Stat. 788, 921. vice, _1111 ConStitUtion_Avenue NW.,
the T preferred stock in exchange for P preferred Robert E. Wenzel, Washington, DC. Alternatively, taxpayers
stock with terms that are identical to the terms of the Deputy Commissioner may submit comments electronically via

T preferred stock. Immediately before the ex- the Internet bv selecting the “Tax Regs”
change, the contingency to which the holder’s right of Internal Revenue. Y 9 9

to cause redemption of the T stock is subject makes option of the IRS Home Page, or by sub-

remote the likelihood of redemption before Januaryziled by the Office of the Federal Register on Janumitting comments directly to the IRS In-
1, 2020, but the P stock, although subject to th@”Y 21,d200|0, 8:45 a.mf., and publlsggd 'Z%E)T)e |§sue Pernet site at:
same contingency, is more likely than not to be réf'c Federal Register for January 26, 169 F"?’%‘ttp://www.irs.ustreas.gov/prod/tax_regs/

deemed before January 1, 2020. Because, as a reé&?:”) regslist.html. The public hearing will be

of the exchange of T stock for P stock, the exercise held in room 2615, Internal Revenue

of the redemption right became more likely than not o o
to occur within the 20-year period beginning on tha\otice of Proposed Rulemaking BUIldI!’]g, 1111Constitution Avenue, NW.,
issue date of the T preferred stock, the P preferre Washington, DC.

And Notice of Public Hearing

stock received by A is not substantially identical to

the T stock surrendered, and is not treated as QP, . FOR FURTHER INFORMATION CON-
Thus, the P preferred stock received is “other prop= tock Transfer Rules: TACT: Concerning the regulations, Mark
erty” within the meaning of section 356(a)(1)(B). Supplemental Rules D. Harris, (202) 622-3860 (not a toll-free
Examp"f The fai;_s arle tgefsam‘; afimmp'ef number); concerning submissions and the
4, except that, immediately before the merger of T hearing, Guy Traynor, (202) 622-7180

into P in 2007, the contingency to which the holderfREG-116048-99
right to cause redemption of the T stock is subject (not a toll-free number).

makes it more likely than not that the T stock will beAGENCY: Internal Revenue SerViceSUPPLEMENTARY INEFORMATION:
redeemed before January 1, 2020. Because exerc(szS)’ Treasury. :
of the redemption right did not become more likely

than not to occur within the 20-year period beginACTION: Notice of proposed rulemaking

ning on the issue date of the T preferred stock asgnd notice of public hearing. The collection of information contained
result of the exchange, the P preferred stock re-

ceived by A is substantially identical to the T stockSUMMARY: This document proposes, byin this nOtiC? of proposed _"Ulemaking has
surrendered, and is treated as QPS. Thus, the P pggpss-reference to temporary I’egulationg,een submitted to the Office of Manage-
ferred stock received is not “other property W'th'”amendments to the final regulations Cormem and Budget for review in accor-

the meaning of section 356(a)(1)(B). . ith the P k Reduction Act
: - ceming the Federal tax treatment of cedance with the Paperwork Reduction Ac
Example 6 Ais an employee of T. In connection g &f 1995 (44 US.C. 3507(d)). Comments

with A's performance of services for T, T transfers tdain exchanges subject to section 367( ’ ) /
Ain 2000 an amount of T common stock that repreof the Internal Revenue Code (Code)?" the COHeCt'Qn of information should be
sents reasonable compensation. The T commopne temporary regulations, T.D. ggp3sent to theOffice of Management and
stock contains a term granting A the right to requir rovide an election for certain taxpayer?u‘jgetv Attn: Desk Officer for the De-

T to redeem the common stock, but only upon A . . ) rtment of the Treasury. Office of Infor-
separation from service from T. In 2005, pursuant ngaged in certain exchanges described AR Y, O X
mation and Regulatory Affairs, Washing-

a reorganization under section 368(a)(1)(A) irSection 367(b). The temporary regula i :
which T merges into P, A receives, in exchange fofions provide guidance for taxpayers thaon, DC 20503, W|t.h copies to the
As T common stock, P preferre,d stock granting anake the specified election in order to del_nternal Revenue SerwgeAttn: IRS Re-

similar redemption right upon As separation fromyg . yine the extent to which income muspOrts Clearance Officer, OP:FS:FP,
P’s service. Under paragraph (c) of this section, thS included and certain corresponding adVashington, DC 20224. Comments on

P preferred stock received by A is treated as trans e | . . .
ferred in connection with the performance of serjustments must be made. The text of th@? collection of information should be re-

vices (and representing reasonable compensatiol@mporary regulations also serves as irreived b.y. March 24, 2000. Comments
within the meaning of section 351(g)(2(C)MN(I1- text of the proposed regulations. Thiére specifically requested concerning:

Paperwork Reduction Act
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Whether the proposed collection of indating to section 367(b). The temporaryon, DC. Because of access restrictions,
formation is necessary for the proper peregulations contain rules that provide awisitors will not be admitted beyond the
formance of the functions of theternal election for certain taxpayers engaged imternal Revenue Building lobby more
Revenue Servicegincluding whether the certain exchanges described in sectiathan 15 minutes before the hearing starts.
information will have practical utility; 367(b). The rules of 26 CFR 601.601(a)(3)

The accuracy of the estimated burden The text of those temporary regulationapply to the hearing.
associated with the proposed collection dflso serves as the text of these proposedpersons that wish to present oral com-

information (see below); regulations. The preamble to the tempanents at the hearing must submit timely
How the quality, utility, and clarity of rary regulations explains the proposegritten comments and an outline of the
the information to be collected may be enregulations. topics to be discussed and the time to be
hanced,; ) devoted to each topic by (preferably a
How the burden of complying with the Proposed Effective Date signed original and eight (8) copies)
propqsgd_ coIIe_ct|on _of information may Except as otherwise specified, thesMarCh 31, 2000. However, cqmments not
be minimized, including through the ap- 0 be presented at the hearing must be

L . regulations are proposed to apply to se . .
plication of automated collection tech tion 367(b) exchanges that occur on 0§ubm|tted by April 24, 2000.

niques.or other forms of information tech—a]cter January 24, 2000. A period of 10 minut(_as will be allotted
nology, and _ to each person for making comments.
Estimates of capital or start-up costs andpecial Analyses An agenda showing the scheduling of
costs of operation, maintenance, and pur- _ the speakers will be prepared after the
chase of service to provide information. It has been determined that these regreadline for receiving outlines has

The collection of information in this pro- ula'gions are not a s_ignificant _regulator}bassed_ Copies of the agenda will be
posed regulation is in §1.367(b)-3(b)(4)action as defined in Executive Ordehjjaple free of charge at the hearing.
This information is required to properlyl2866. Therefore, a regulatory assess-
make an election to include an amount iment is not required. It is hereby certiDrafting Information
income that is different than the inclusiorfied that the collection of information o
currently required under §1.367(b)-3 of theontained in these regulations will not The principal author of these regula-
final regulations. This information will be have a significant economic impact on #0ns is Mark Harris of the Office of Asso-
used to verify proper compliance with thesubstantial number of small entitiesciate Chief Counsel (International).
section 367(b) regulations, including thaffhis certification is based upon the factiowever, other personnel fror_n.the |R_S
the election provided herein was made arfthat the number of section 367(b) exanq Treasury Department participated in
that the required adjustments will be madehanges that require reporting undetheir development.
by all parties to the section 367(b) transat¢hese regulations is estimated to be only oeoxoE
tion. The collection of information is 20 per year. Therefore, a Regulator
mandatory. The likely respondents ar&lexibility Analysis under the Regula- i
businesses or other for-profit institutions. tory Flexibility Act (5 U.S.C. chapter 6) Regulations

Estimated total annual reporting burds not required. _ Accordingly, 26 CFR part 1 is pro-
den: 35 hours. Pursuant to section 7805.(f) of ,theposed to be amended as follows:

Estimated average annual bqrden hou&ode,_ these propose_d regulations will be Income taxes, Reporting and record-
per re_spondent: 4 hours, 15 minutes.  submitted to the Chief Cpunsel for,A,d'keeping requirements.

Estimated number of respondents: 20 vocacy of the Small Business Adminis-

Estimated annual frequency of redration for comment on their impact.  pPART 1—INCOME TAXES
sponses: once . .

An agency may not conduct or sponsof>°Mments and Public Hearing Paragraph 1. The authority citation for
and a person is not required to respond 10, pefore these proposed regulations glantl co_nti.nues to read in pait*a*s follows:
a collectlon of information unles_s it d'S'adopted as final regulations, considera- Authority: 2§ U.S.C. 7805 .
plays a valid control number assigned by " \vill be given to any written com- Par. _2. Section 1.367(b)-3 is amended
the Office of Management_ and Budget. | ants (preferably a signed original an y adding paragraph (b)(4) to read as fol-
_ Book; or recgrds relating to a coIIec—eight (8) copies) that are submitted timel>pWS: o .
tion of mfo.rmatlon must be retained asg the IRS. The IRS and Treasury reque§t1-367(b)—3 Repatriation of foreign cor-
!ong as their contents may become matetymments on the clarity of the propose@orate assets in certain nonrecognition
ial in the administration of any '”temalregulation and how it may be made easidfansactions.
revenue Igw. Gen_erally, tax r_eturqs angh understand. All comments will be* * * * *
tax return information are confidential, as,y5ilable for public inspection and copy- (b) ** *
required by 26 U.S.C. 6103. ing. (4) [The text of this proposed addition
Background A public hearing has been schedulets the same as the text of

for April 20, 2000, beginning at 10 a.m.,.81.367(b)-3T(b)(4) published in

T.D. 8863 on page 488 amends the Irin room 2615, Internal Revenue Building,T.D.8863].
come Tax Regulations (26 CFR part 1) ret111Constitution Avenue NW., Washing-* * * * *
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John M. Dalrymple, was to establish separate tables for indbepartment are undertaking a review of
Acting Deputy Commissionerviduals whose disabilities occur in plarthe mortality tables used to determine
of Internal Revenue. years beginning before January 1, 199%urrent liability under § 412)(7)(C) of
and for individuals whose disabilitiesthe Code and section 302(d)(7)(C) of
(Filed by the Office of the Federal Register on Janupccur in plan years beginning on or afteERISA. As part of the review, the Ser-

ary 21, 2000, 845 grrnf.(;raggnzuabrlisgidiz%g%e ié?,“ﬁéhch date. vice and the Treasury Department will
3629) 9 Yo ’ " Except as provided in sectiontake into account studies of mortality of

412()(7)(C)(iii) of the Code and sectionindividuals covered by defined benefit
302(d)(7)(C)(iii) of ERISA, relating to dis- pension plans. The review also includes
abled lives, Rev. Rul. 95-28, 1995—-1 C.Ban analysis of projected trends in mortal-
74, sets forth the mortality table to be usedy of individuals covered by defined
Announcement 2000-7 under Section 418(7)(C)(ii)(I) of the benefit pension plans.
Code and section 302(d)(7)(C)(i)(I) of ~ Accordingly, interested parties are in-

The Internal Revenue Service and thBRISA for plan years beginning after Devjited to submit any studies of mortality,
Treasury Department are undertaking eember 31, 1994. Rev. Rul. 95-28 also remy studies of trends in mortality, or any
review of the mortality table in effectquested written comments concerning thformation with respect to such studies
under § 412§(7)(C) of the Internal Rev- mortality table to be used for determiningnat they believe to be relevant to individ-
enue Code (the Code) and sectionurrent liability for plan years beginningyals covered by defined benefit pension
302(d)(7)(C) of the Employee Retiremengfter December 31, 1999, and informatiomans_ Furthermore, interested parties are
Income Security Act of 1974 (ERISA).  on existing or upcoming independent Studnvyited to submit written comments con-

Back g ies of mortality of individuals covered by cerning the mortality table or tables to be
ackgroun pension plans. used for determining current liability for
Section 413] of the Code and section, Rhevh RUII' 96-7, 1996_l|.C'B'b?9’ Shetﬁlan years beginning after December 31,

302(d) of ERISA provide additional fund- """ (e alternative mortality tabes hat1999. The studies, information, or com-

- - : : may be used under § 41%7)(C)(iii) of ments should be sent to Commissioner of

ing requirements for certain defined beneh Cod d on 302(d)(7)(Cii X

fit pension plans. The additional funding:asl e and sedtion JO2(NNC)E Ofnternal _ Revenue, Attention:

requirements for a plan are in part base% to determine a plan's current lia-T:EP:RA:T:A1, Washington, D.C.

upon the current liability under a plan a illity for individuals who are entitled to 20224.

defined in § 412{(7) of the Code and e_n.eflts under the plan on account of dis- If the review indicates that a change in
section 302(d)(7) of ERISA. Sectionab'“ty'_ . mortality tables is appropriate, the Ser-
412()(7)(C) of the Code and section Section 4124(7)(C)(ii)(Ill) of the Code \;ice and the Treasury Department will
302(d)(7)(C) of ERISA provide for the in- 2nd section 302(d)(7)(C)(ii)(!ll) of ERISA ,51qqe regulations. The Service and the
terest rate and mortality table to be usdgfovide that the Secretary shall periodicallytre gy Department anticipate that in no
to determine the current liability of a plan (@ léast every 5 years) review any tables g, ent would there be any change in the
Section 412)(7)(C) of the Code and effect under these sections and, to the €¥ortality tables for plan years beginning

section 302(d)(7)(C) of ERISA provide (€ the Secretary determines necessary, B¥fore January 1, 2001.

that the mortality table used in determin[egwation update the mortality tables used

ing current liability shall be prescribed byto determine current liability. ~ Section

the Secretary of the Treasury. Sectioéégq()jg)(cé(”).(lI) of ]Ehe nge anq dseckt]ion
4120)(7)(C)(ii)(1) of the Code and section SC2(AMC)i)(I1) of ERISA provide that

302(d)(7)(C)(ii)(I) of ERISA provide that the updated tables are to be based upon

N : ; tual experience of pension plans and pro-
the initial mortality table is to be based orf'® i .
the prevailing cgmmissioners’ standardected trends in such experience, and thatfinnouncement 2000-8

table (described in § 807(d)(5)(A) of theprescnbmg such tables, the Secretary is to_l_he following organizations have

. ke into account results of available inde-
Code) used to determine reserves tdft Jailed to establish or have been unable to

. . ndent studies of mortality of individual
group annuity contracts issued on Janua@f)vered by pension plgns Sectioaintain their status as public charities
1, 1993. '

- .~ or as operating foundations. Accord-
Section 412((7)(C)(iii) of the Code gégg()j()g()%é()lgi()l(ll)l)oL;hIEeRCl:ggealastr;dpsrgsit:joen ingly, grantors and contributors may not,
and section 302(d)(7)(C)(iii) of ERISA

. : that the updated tables may not be effectivaeTter this da_lte, r_ely on previous. rulings
provide that, in the case of plan years be- . : - or designations in the Cumulative List

L until the first plan year beginning after De- Lo e
ginning after December 31, 1995, th%ember 31 1999 of Organizations (Publication 78), or on

Update of Mortality Tables

Foundations Status of Certain
fAkgainzations

Secretary shall establish mortality tables the presumption arising from the filing
which may be used (in lieu of the table®eyiew of notices under section 508(b) of the
under8 412)(7)(C)(ii) of the Code and Code. This listing doesot indicate that

section 302(d)(7)(C)(ii) of ERISA) to de- As required by 8 412Y(7)(C)(ii)(lll) the organizations have lost their status
termine current liability for individuals of  the Code and sectionas organizations described in section
who are entitled to benefits under the plaB02(d)(7)(C)(ii)(Ill) of ERISA, the Inter- 501(c)(3), eligible to receive deductible
on account of disability. The Secretarynal Revenue Service and the Treasumpontributions.
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Former Public CharitiesThe following Takoma Park, MD
organizations (which have been treated &ovington County Art Association,
organizations that are not private founda- Seminary, MS
tions described in section 509(a) of th&@he D & N Institute, Oakland, CA
Code) are now classified as private founBanville Lions Foundation, Inc., Danville,
dations: VA
1-12 Club, Baton Rouge, LA Dialogue Toward Change, Inc.,
Abounding Love Christian Ministries, Framingham, MA
Brown Deer, WI Dr. Morris Smoller Social Service Fund,
Affirming Life, Inc., Oklahoma City, OK New York, NY
Affordable Housing Corporation, Chicago, Eastern Virginia Breastfeeding Taskforce,
IL Norfolk, VA
Agape Community Arts Center, Cayce, SCElkhorn American Legion Baseball
A.L. Brown QOutreach Foundation, Association, Elkhorn, NE
Jackson, MS Eugene/Springfield/Bethel Education
Alexandria Outreach Inc., Pineville, LA Foundation, Eugene, OR
Amazing Grace Ministries, Youngstown, Flipper Temple Institutional Outreach

OH Ministry, Inc., Atlanta, GA
American Institute of Mathematics, Fort Dale Pioneer Settlement, Inc.,
Palo Alto, Ca Greenville, AL
Amesbury Youth Music Supporters, Foundation of the Burns Archive, Inc.,
Amesbury, MA New York, NY

Another Way, Inc., Acme, PA

Arts for Hearts, Inc., Sacramento, CA

Bees Incorporated, New York, NY

Black Research Organization, Inc.,
Milwaukee, WI

Blast Intermediate Unit 17 Educational
Enhancement Foundation, Williamsport,
PA Friends of Francis W. Gregory Jr. High

Board of Trustees for People with School Foundation, New Orleans, LA
Developmental Disabilities Inc., Bronx, Friends of Luke, Glendale, AZ
NY

Bondservant Ministries, Inc., Katy, TX

Build and Design for Charities, Inc. A
Delaware Corporation, Glendora CA

Capital City Transit Coalition, Gahanna,

Central New York, Syracuse, NY
Fowler Center for Wildlife Education, Inc.
New Canaan, CT
Frends/Funding Resources in Education

Needs and Directional Solutions, Inc.,

Tucson, AZ

Greenwood, SC
Healing Institute for Jobs Recovery
Academics and Housing, Mt. View, CA
Heartbeat Enterprises, Prescott, AZ

OH Heavenbound, Inc., Reno, NV
Carlos Mantilla Ortega Foundation, Inc., Holden Youth Sports, Inc., Worchester,
Baltimore, MD MA

Causa-Peru, East Hartford, CT Home Street Home, Clayton, NC

Center for Alcohol Policy and Prevention, ILC Industries Foundation, Inc., Bohemia,

Syracuse, NY NY
Challenger Space Education Foundation, International Children Care, Houston, TX
Santa Clara, CA The Jamani/Tanawake Project, Fairfield,
Christian Buddies, Wyoming, Ml CA

Foundation of the Interreligious Council of

Madison Rotary Club Foundation, Inc.,
Roseland, NJ

MAK Foundation, Inc., Montebello, CA

Marshall County Sheriff’s Posse,
Plymouth, IN

M & M Community Development, Inc.,
Nashville, TN

Multicultural Journalism Consortium, Inc.,
Schererville, IN

My Iran, Inc., Beaverton, OR

My Sisters Keeper, Seagoville, TX

National Hispanic Youth Organization, San
Antonio, TX

New Day, Inc., Des Moines, 1A

New Direction Outreach, Mound Bayou,
MS

New Federalist Foundation, Salt Lake City,
uT

New Life for All, Inc., Eustis, FL

New Life Praise Temple Ministries, Inc.,
Savannah, GA

New Mexico Foundation for Educational
Excellence, Albuguerque, NM

New York Kunsthalle, Inc., New York, NY

Operation One Warm Coat Plus—Children
of Shelters, San Francisco, CA

OSHO Neeraj Meditation Center, Inc.,
Niskayuna, NY

Outreach Ministry for Singles, Inc.,
Newark, NY

Philadelphia Center for Complementary
Medicine, Philadelphia, PA

Greenwood Stop the Violence Committee,Pioneer Civic Services, Inc. Peoria, IL

Project Scivias Hildegardis, San Francisco,
CA

Promotion of Education in Pakistan
Foundation, Inc., Staten Island, NY

Ra’Hel House, Columbus, OH

Reaching Out to Others Through Services,
Washington, DC

RNC, Inc., Dallas, TX

Salon De Fleurus, Inc., New York, NY

Sandwich Islands Mission Outreach,
Honolulu, HI

Seawind Initiative, Inc., Cotuit, MA

Serving Christ Ministry, St. Paul, MN

City of Tolleson Community Development J & L Center Stage Incorporated, Danville,Shamrock Foundation, Portland, OR

Block Grant Corporation, Tolleson, AZ
Clowns on Rounds, Inc., Albany, NY
Coalition for the Advancement of Regional

Transportation, Inc., Louisville, KY
Coastal Villages Investment Fund,

Anchorage, AK
Columbia-Marion County Development

Foundation, Inc., Columbia, MS
Community Recovery House of Kansas,

Kansas City, MO
Comtemporary Music Forum, Inc.,

CA

Koanig Educational Foundation,
Anchorage, AK

Latin American Educational Association
for Health Care, Boston, MA

Lincoln Crawford, Cincinnati, Oh

Living Potential, Inc., Binghampton, NY

Local 144 Hospital & Health Facilities
Education Fund, New York, NY

Los Angeles County Bomberos, Inc.,
Monterey Park, CA

2000-6 I.R.B. 587

Shofar Broadcasting Corp c/o James R.
Jenkins, Charleston, WV

Shree Kapilaben Ramanlal Patel
Foundation, Medinah, IL

Snadpiper Medical Foundation, Palo Alto,
CA

Sons of the American Revolution Patriotic
and Educational Foundation, Inc.,
Atlanta, GA

Sullivan Center Foundation for Children,
Fresno, CA
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Texas Medical Assistance and We Stop the Tears, Sun City, AZ and contributors may thereafter rely upon

Development, Houston, TX Wooster Family Housing Corporation, such ruling or determination letter as pro-
Tullywinney Arts and Education Fund, Akron, OH vided in section 1.509(a)-7 of the Income
Inc., Helena, MT Yonose Foundation, Tucson, AZ Tax Regulations. It is not the practice of
United Interfaith Council, Chicago, IL If an organization listed above submitghe Service to announce such revised clas-
University Community Hospital Specialty information that warrants the renewal osification of foundation status in the Inter-
Care, Inc., Tampa, FL its classification as a public charity or as aal Revenue Bulletin.
Village Oaks Community Association, private operating foundation, the Internal
Eugene, OR Revenue Service will issue a ruling or de-
Wayne Group Home Corporation, termination letter with the revised classi-
Hackensack, NJ fication as to foundation status. Grantors
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Definition of Terms

Revenue rulings and revenue procedurgdies to both A and B, the prior ruling isnew ruling does more than restate the
(hereinafter referred to as “rulings”) that modified because it corrects a publishedubstance of a prior ruling, a combination
have an effect on previous rulings use thgosition. (Compare wittamplifiedand of terms is used. For examplaodified
following defined terms to describe theclarified, above). and supersededlescribes a situation
effect: Obsoleteddescribes a previously pub-where the substance of a previously pub-
Amplified describes a situation wherelished ruling that is not considered detertished ruling is being changed in part and
no change is being made in a prior pubminative with respect to future transacis continued without change in part and it
lished position, but the prior position istions. This term is most commonly useds desired to restate the valid portion of
being extended to apply to a variation oin a ruling that lists previously publishedthe previously published ruling in a new
the fact situation set forth therein. Thustulings that are obsoleted because afiling that is self contained. In this case
if an earlier ruling held that a principlechanges in law or regulations. A rulingthe previously published ruling is first
applied to A, and the new ruling holdsmay also be obsoleted because the sutmodified and then, as modified, is super-
that the same principle also applies to Bstance has been included in regulatiorseded.
the earlier ruling is amplified. (Comparesubsequently adopted. Supplementeds used in situations in
with modified below). Revokedlescribes situations where thavhich a list, such as a list of the names of
Clarified is used in those instancegosition in the previously published rul-countries, is published in a ruling and
where the language in a prior ruling isng is not correct and the correct positiothat list is expanded by adding further
being made clear because the languagebeing stated in the new ruling. names in subsequent rulings. After the
has caused, or may cause, some confu-Supersededescribes a situation whereoriginal ruling has been supplemented
sion. It is not used where a position in éhe new ruling does nothing more tharseveral times, a new ruling may be pub-
prior ruling is being changed. restate the substance and situation oflshed that includes the list in the original
Distinguisheddescribes a situation previously published ruling (or rulings).ruling and the additions, and supersedes
where a ruling mentions a previouslyThus, the term is used to republish undell prior rulings in the series.
published ruling and points out an esserthe 1986 Code and regulations the same Suspendeds used in rare situations to
tial difference between them. position published under the 1939 Codshow that the previous published rulings
Modified is used where the substancand regulations. The term is also usedill not be applied pending some future
of a previously published position iswhen it is desired to republish in a singlaction such as the issuance of new or
being changed. Thus, if a prior rulingruling a series of situations, names, etcamended regulations, the outcome of
held that a principle applied to A but nothat were previously published over a pecases in litigation, or the outcome of a
to B, and the new ruling holds that it apfiod of time in separate rulings. If theService study.

E.O—Executive Order. PHC—Personal Holding Company.

AbbreV|at|0nS ER—Employer. PO—Possession of the U.S.

The following abbreviations in current use and for-ER|sA—Employee Retirement Income Security Act.PR—Partner.

merly used will appear in material published in theEX—Executor. PRS—Partnership.

Bulletin.

B F—Fiduciary. PTE—Prohibited Transaction Exemption.
A_Ind'V'duél' FC—Foreign Country. Pub. L—Public Law.
Acq.—Ac.qwescence. FICA—Federal Insurance Contribution Act. REIT—Real Estate Investment Trust.
B—Inleldu.a.I. FISC—Foreign International Sales Company. Rev. Proc—Revenue Procedure.
BE—Beneficiary. FPH—Foreign Personal Holding Company. Rev. Ruk—Revenue Ruling.
:ﬁ;‘i‘;ﬁérd of Tax Appeals. F.R—Federal Register. S—Subsidiary.

C —Individual. FUTA—Federal Unemployment Tax Act. S.P.R—Statements of Procedral Rules.

C.B—Cumulative Bulletin.
CFR—Code of Federal Regulations.

FX—Foreign Corporation.

G.C.M—Chief Counsel’s Memorandum.

Stat—Statutes at Large.
T—Target Corporation.

Cl—City. GE—Grantee. T.C—Tax Court.

COOR—Cooperative. GP—General Partner. T.D—Treasury Decision.
Ct.D—Court Decision. GR—Grantor. TFE—Transferee.

CY—County. IC—Insurance Company. TFR—Transferor.

D—Decedent. I.R.B—Internal Revenue Bulletin. T.I.R—Technical Information Release.
DC—Dummy Corporation. LE—Lessee. TP—Taxpayer.

DE—Donee. LP—Limited Partner. TR—Trust.

Del. Order—Delegation Order. LR—Lessor. TT—Trustee.

DISG—Domestic International Sales Corporation. M—Minor. U.S.C—United States Code.
DR—Donor. Nonacg—Nonacquiescence. X—Corporation.

E—Estate. O—Organization. Y—Corporation.

EE—Employee. P—Parent Corporation. Z—Corporation.
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5) 1,158
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2000-1 Through 2000-6 8) 1,230 .

- . | ! continued
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in Internal Revenue Bulletins 1999-1 EMPLOYMENT TAX amended; private foundation disclo-
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Bulletin 1999-27, dated July 6, 1999. ESTATE TAX Technical advice to IRS employees (RP
The abbreviation and number in paren- 5) 1,158
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thesis following the index entry refer to accounts and testamentary trusts (RR ; req g

the specific item; numbers in roman and 2) 3,305 8) 1,230
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number on which it appears.

Regulations: consent (RP 11) 309
Key to Abbreviations: 26 CFR 1.663(a)-1, amended, Adequate disclosure of gifts (Ann 6) 4,
RR Revenue Ruling 1.663(c)-1, amended; 1.663(c)-2, 428
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chiefs, appeals office from Associate 301.6104(d)-2, amended; Disclosure of return information; Census
Chief Counsel (RP 2) I,3 301.6104(d)-5, redesignated as of Agriculture (TD 8854) 3306
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